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BBEJIEHUE

AKTYaJIbHOCTBH MCCJIEA0BAHUS MPOOJIEM OTBETCTBEHHOCTH OINpe/IeeHa KakK
KPYIHBIMM HM3MEHEHUSMH 3aKOHOB B IIOCIEAHEE BPEMS, TaK U TJABEHCTBOM
uHctutyTa ['TIO 115 cnokuBIIENCS PAKTUKH.

B rpaxnanckom npase HeT ob0uux HopM o I'TIO, B ToM umciie onpeneneHus
NOHATUN «TPAXTAHCKO-NIPABOBasi OTBETCTBEHHOCTBH)», «OCHOBAaHHUE TI'pPa)JaHCKO-
IpaBOBOM OTBETCTBEHHOCTH» 17} «yCIOBUS IpaXk1aHCKO-IIPaBOBOU
OTBETCTBEHHOCTHU», ONPEAEIEHUS MOHATUI OTJEIBHBIX YCIOBUM OTBETCTBEHHOCTH:
1)IpoTMBONPAaBHOCTH NOBEAEHUS PABOHAPYLIUTENS,

2) ero BUHBI U T.]I.

Takoit Bompoc o cyObexkTuBHOM ycnoBuun [TIO - BuHe Bcerma ObuI
IUCKYycCHOHHBIM BompocoM [TI. OH uMeeT [OaBHIO HCTOPUIO KaK HCTOpUS
Ipa)XIaHCKOro IpaBa. Bompoc o TOM, HyXHO JIM YYHUTHIBaTh CYOBEKTHBHOE
OTHOILLIEHHUE IIPABOHAPYLIUTENSA K CBOEMY IPOCTYIKY, KOTOPBIM IIPUBEI B
BO3HUKHOBEHHUIO YOBITKOB WJIM Bpela y BTOPOM CTOPOHBI, B CBS3U C YEM
nmoMeHsuMch HOpMbI ['T1.

B nuBuincTKe HET OJTHO3HAYHOI'O NOAXO0A K 3TUM IPABOBBIM KATETOPHUSAM.
JIMCKyccHuM 10 TaHHBIM HAIPABJICHUAM BEAAThCA OYEHb JaBHO. JlOCTaTOYHO MHOTO
paboT B HayKe C 3aMEYaHUAMHU U MPEJJIOKEHUSIMHU, HO HET y YUYEHBIX IO CHUX II0p
€IUHON TO3UIHMH. BOoIbIoe KOMMYECTBO paszIWyHBIX Mo3uluii PasHooOpasue He
HAIIpaBJICHO Ha IIOJIOKUTEIIBHBIE TEHICHIMU B IPABONPHUMEHUTEIBHON
NEATEIIBHOCTH M M3-3a 4YE€ro BCTA€T BOIPOC O JAJIBHEHIIEM HCCICAOBAaHUU
npoonematuku ['TIO.

AKTyaJIbBHOCTb TEMBI CBA3aHA C TEOPETUYECKUMH U MPAKTHYECKUMHU
npobieMaMu U UCIIOJIb30BAHUEM PA3IUYHBIX IOPUIUIECKUX KOHCTPYKIUH.

B cBiI3u ¢ BBHIIEHU3IOXKEHHBIM  aKTyaJlbHOCTh  OOYCJOBJIE€HAa U
MpeloIpeIe/ieHa HaydHbIM HMHTEPECOM K €€ pa3paboTKe W OmpenessieT BbIOOp

TEMbl HAYYHOI'O UCCJICIOBAHMA.
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O0bexkTOM JHCCEPTANIMM BBICTYNAIOT OOIlIECTBEHHBIE OTHOIICHUS
KOTOpbIe HaxoAsaTcs B cpepe mpaBoBoro perynupoBanust ['TIO 6e3 BUHBI, a Takxke
mexanusMm ['TIO 6e3 BUHBI.

IlpeameToM  auccepTanMM  BBICTYNAIOT  HOPMBI  TPaXKJAHCKOTO
3aKOHOJATENbCTBA, KOTOphIe perynupytoT I'TIO 6e3 BUHBI.

Hear pauccepranmm: 1) mnpoaHanu3upoOBaTh B3MVIAABI YYEHHBIX; 2)
CHUCTEMATH3UPOBATh  B3MJISbI  YUYEHBIX HA KAaTerOpUil0 BHHBL  M3yuuTh
TeopeTrdeckue U npaktudeckue no3uiuu [TIO 6e3 BUHBI, BBIIBUTh HEIOCTATKU
HAWTH IIyTHU IIyTEH UX PELICHUS.

B cooTBeTcTBUY C 11€7bI0 HEOOXOAUMO PEIIUTH CIICTYIOIINE 3adaUM:

1. UccnenoBath BUHY, UCCIEA0BaTh 3HaUeHUE BUHBI B CTpykType ['TIO;

2. JlaTe ompenesieHHE TOHATHIO CIydail M HEMpeoJoJuMasl cuia |
BBISIBUTh UX OTJIUYUTEIbHBIC YEPTHI;

3. HccnenoBath citydan nposIBIEHUS HEMPEOIOIUMOMN CUJIBI,

4. N3yuuTh KaTeropuio HEMPEeOoJ0JIMMON CHJIBI M JOTOBOpPHBIE (opc-
MaKOpPHbIE OTOBOPKHU.

Buna - 5TO ropuaMYecKMid TEPMHH, HO €€ HCCICIOBAaHUE HEBO3MOKHO
TOJIKO B paMKaxX MpPaBOBOM HAayKH, MOCKOJIbKY BHHA 3TO, B NEPBYIO OUYEpE.lb,
COIIMAIbHO-IIPABOBOE SIBJICHUE, KOTOPOE MOKET XapaKTEPU30BaTh U MCHUXUYECKOE
COCTOSIHUE YEJIOBEKA.

Crenenb Hay4yHOWi  pa3padOTAHHOCTHM  JAHHOIO0  HCCJIEOBAHMS.
HccnenoBanu BUHY MHOXECTBO YYEHBIX, B TOM YHUCJE, MOKHO BBIACIUTH TAaKU
yuenbix kak: M.M. Arapkod, C.C. AnekceeB, C.H. bmarysp, Butpyk, O.A.
Kpoca6uukos, E.A. M.C. Ctporosud, B.A. Tapxos, E.A. ®neitmun u ap.

Kpome 3toro, B cBOMX paboTax JaHHYIO KATETOPUIO TAKKE PACCMATPUBAIIH :
Konpsobuer B.H. JInbmmn B.S., Jlunuackuii I.A., JIyoees B.B., Maneun H.C.,
IOpuaxk E.B. u np.

B orpacneBbix Haykax OOJbIIOE KOJUYECTBO HCCIEAOBAHUM B 00JacTh
BUHBI B TOW WJIM UHOW OTPaciu, U UX MOJOKEHUS UMEIOT OOJIbIIIOEe 3HAUCHUE ISt

TEOpUH MpaBa.



B otpacneBbix Haykax OOJIBIIYIO POJIb ChITPAIN PaObOTHI TAKUX YUYEHBIX, KaK:
AnapkoB M.M., Kpa6aBuukoB O.A., MartseeB ['.K., Tpyuun A.M. u ap.

N tak, mpoOieMa BUHBI JOBOJBHO MHTEPECHA, MOCKOJBKY €€ 3aTparuBaroT
pa3lIinuHbIE yYEHbIC B Pa3IMYHBIX 00JacTSAX MpaBa, B OOl TEOpuUU IpaBa, B
oTpacieBbIX HaykaX. OueHb O0JbIION 00bEM HCCIIEIOBAaHUHN B JAHHOW 00JIacTH HE
JTa€T OCHOBAHMUM CETrOJIHA K MOHMMAaHUIO MOHSATHS BUHBI B IOPUIUUYECKUX HayKax,
HE0OX0AUMO JabHEHIIIEH AeTaTbHOE UCCIIEOBAHNE JAHHOW KaTErOpHHU.

B HopMaTHBHYW0 0a3y AUCCEpTAIMU BXOASAT MEXKIYHAPOJHBIE HOPMBI U
npuniune, Koncturynus P®!, TK P® u gpyrme HIIA wu [10KyMeEHTHI,
OTHOCSIIIIUECS] K TEME UCCIIEOBAHMUSI.

MeTo10/1I0THYeCKYI0 OCHOBY PadoThl COCTABWIM Pa3jiMYHbIe METOAbI:
METOJI MAaTePUATUCTUUECKON TUAICKTUKUA, METOAbl MO3HAHUS - aHAJIU3, CUHTE3,
nenyKius, UHAYKuus. CrenuanbHble METOIbl HAYYHOT'O O3HAHUSA:

1) ucropuko-npaBoBOii;

2) JOTUKO-IOPUANYECKUI;

3) CpaBHUTENBHO-IIPABOBON METOBI.

IMNUpPUYECKY0  0a3y  HACTOSIIEr0  MCCJIeIOBAHUSI  COCTABUIIU
TPaKTaHCKOE 3aKOHOJATEIbCTBO, WHEIE HIIA, MaTEpUAIBI
npaBonpuMenutenbHod.  [loctanoBnenuss  Ilmenyma  BepxoBaoro  Cyaa
Poccuiickoit  ®enepanuu, Iloctanonenus BAC P®, mnocraHoBIeHUS
apOUTPaKHBIX CYJIOB.

HayuyHast HOBHM3HA WCCIEOBaHUS 3aKJIIOYaeTCs B TOM, 4YTO JaHHOE
HCclieIoBaHue TMPEJICTaBIsIeT cO00M BcecTopoHHEe uccienoBanue cymnoctu ['TIO
0e3 BUHBI, a TAKXKE PA3IMIHbBIC MPEAJIOKECHUS 110 U3MEHEHUIo nericTByromux HITA
B JJaHHOW 00J1aCTH.

Hayunas HOBH3HA uCcne0BaHus ClIeAyOIIast:

B pabGore pnaercss mombiTkKa OOOCHOBAaTh BCECTOPOHHOCTH  IPaBOBOM

coctasiisitoniee BuHbl. B BKP nmMeroTcs HECKOIBKO TEOPETUUECKUX TOUEK 3PEHHUS O

! Koncrurynus Poccuiickoit @eneparmu [npunsta 12.12.1993 r., B pea. or 01.07.2020] // Poc. ra3z 1993.
25 nex.; 2020. 16. map.



IOPUANYECKON KOHCTpYKUUU BUHBI B I'1l, KOTOpBIE pacKpbIBalOT €€ XapaKTEpHBIE
OCOOEHHOCTH.

Buna kak ropuaMyeckass KaTeropusi HMEET CBOE€ HWHIWBUAYalIbHOE
MOHUMAaHHUE, KOTOPOE Pa3HUTCA C MOHMMAaHMEM BHHBI B APYrux cdepax, 3To
OTPAXXEHO B HETATMBHOM IOHMMAaHWU CO CTOPOHBI COLIMYMa W TOCYIapCTBa
MICUXUYECKOM OTHOIICHUU CYOBEKTa K COBEPIIAEMOMY MPOCTYIKY a TaKXK K €ro
HETaTUBHBIM MOCJICICTBUSIM.

B BKP aprymentupoBana HeoOxonumocTh BHeceHust u3menenut B 'K PO,
JJISL ONPENETICHHUS] 3aKOHHOW KOHCTPYKIIMM BHWHBI, M EIOCJIE PAa3BUTUA YXKE H
JaTbHEMIIEro COBEPIICHCTBOBAHUS MPABONPUMEHUTEIBHON MPaKTUKUA B 1iej0oM. B
3aKOHO/IaTEJIbCTBE OTCYTCTBYET HOPMATHUBHOE 3aKPEIUICHUE YKAa3aHHOW KaTerOpuHu
U TaK)Ke HE ompejacsieHbl (POPMBI BUHBI, TTOITOMY JJIsl JAJBHEHIIIETO0 pa3BUTHE
UABUIUCTUKH u MIPaBONPUMEHUTEBHOU MPaKTUKHU HEO0OXO0IUMO
COBEPIIEHCTBOBAHUS HOPM U CTpYKTypbl HITA.

Teopernveckas 3HaunmMocTh BKP 3akinrouaercs B cienyromem: BBOIAbI U
npemioxenus BKP Moryt ObITh McTONb30BaHbl IpH coBepiieHcTBOBaHun HITA u
B 3aKOHOTBOPYECTBE, B 00JIACTU BUHBI.

IIpakTnyeckas 3HayuMocTb BKP 3aknrouaercs B clienyromeM: TJIaBHBIC
noyioxkeHnss BKP MoryT ObITh HMCIOSIB30BaHbl JJig 0oJiee JETaIbHOTO H3YyUYCHUS
KaTErOpUH BUHBL.

AnpoGanusi padorbl. OCHOBHBIE TMOJOKEHUSI W BBIBOABI H3JIOKEHBI B
Pa3IMYHBIX CTAThSIX ABTOPA, B IPABOBBIX KypHaJaXx.

Crpykrypa padorsl BKP:  BBemenume, 2  1iaBel, 6 mnaparpados,

3aKJIIIOYCHHUC U CIITMCOK HCIIOJIb30BAHHBIX HCTOYHHUKOB.



I'TABA 1. I'PA’KJAHCKO-ITPABOBAS OTBETCTBEHHOCTD BE3
BHUHbI: BOITPOCBI TEOPUHA

1.1. TlonsiTHe M CTPYKTYpa IPa:kKIAHCKO-NPABOBOIi OTBETCTBEHHOCTH

Kpome toro, I'TIO - 310 dopMa BIUSHUA U OYEHb Ba)KHA. JTO HAIMPSIMYIO
BJIUSICT TOJILKO Ha HApyIIEHUE MPaB U 00sI3aHHOCTEH, CBSI3aHHBIX C MPUMEHEHUEM
CaHKIIUH, YTO, B CBOIO OuYepe/lb, UMEET OTPHUIATEIbHBIC MOCIEACTBUS, TPUCYIIIHE
TOJIbKO TTPaBOHAPYIIUTEIIIO.

GPO umeer cnegyromnue 0COOCHHOCTH.

1) O6s13aTeTbHOCTh BHHOBHOTO.

2) NpUHYIUTEIBHBIE MEPHI;

VY I'TIO ecth cBOM OCOOECHHOCTH.

1) KonkpeTHas TemMa;

2) crieruaibHbIA METO/T;

3) KoHKpeTHBIE TPUHIIUIIBI.

B TI'paxIaHckoM KOJEKCE NPOBEAEHO MHOIO HCCIEIOBAHUII B 3TOM
HAIPaBJICHUH, HO HET TMOJX0/la, KOTOPBIA MOr OBl MOHSATH 3Ty KaTErOPHIO.
[Tostomy y I'TTO MHOTO peanbHBIX MPOOJIEM C ATOW KaTteropued 3akoHa. .. Bo-
NEPBBIX, BAM HY>KHO IIOUCKATh CPaBHEHUE OMPEAECICHHON NPaBOBOI KATETOPHUHU.

1) Cootnomenne Mexay [TIO wu  koHuenmuew  colUanbHOMN
OTBETCTBEHHOCTH

2) Cootnomrenne Mexay [TIO wu  mnoHATHEM — IOPUAMYECKON
OTBETCTBEHHOCTH.

OTO0 Te COIMAIbHBIE HOPMBI, KOTOPBIE B HACTOsIIIEE BpeMs () yHKIIMOHUPYIOT
B 0011I€CTBE, HOPMBI, OTIPEIETSIONNE KOHKPETHBIE 00S3aHHOCTH M 0COOBIC MpaBa
CyOBEKTa TIPABOOTHOIICHHA, U 3TO OCHOBHBIC MPEAMOCHUTKH IS (HOPMHUPOBAHHUS

Takux Kareropuii - ConpanbHas OTBETCTBEHHOCTh B 00IIECTBE. !

! Butpyk H.B. OG1mas Teopus FOPHAMYIECKOH OTBETCTBEHHOCTH: MOHOrpadus. M., 2010. C. 13.



BaxHo omnpenenuts BaX)HOCTh TOTO, 4TO cieayeT noHumars kak ['TIO, u
HEOOXOJMMO BBIJIETUTh XapaKTepUCTHKU, KoTopweie oTinyaroT ['TIO ot apyrux
BUJIOB IOPUJAMYECKON OTBETCTBEHHOCTH. | pakIaHCKOE MPaBO MMEET MHOKECTBO
B3IJISIIOB HA 3TOT BOMIPOC.

B rpaxxgaHckoM mpaBe B ’TOM HaIpaBJICHUM BEAETCS MHOTO UCCIIEAOBAHUM,
HO HET BO3MOXHOCTH IOHATH ATy Kareropuro - cieaoBarenbHo, y ['TIO Ha
npakTuKe OyneT MHOro mpoOsieM, Korja Jesio KacaeTcs TaKhuX 3aKOHOB. . Bo-
NEPBbIX, HEOOXOJAMMO TOUCKATh CPABHEHHUS OMNPEACIICHHBIX IOPUINYECKUX
KaTeropuii: !

1) XapaKkTepHCTUKH JIUYHOCTH;

2) XapakTep KOMIICHCALUH;>

3) pe3yJabTaT CaHKIMWA B OTHOIIEHWHU JIMI], 3aKOHHBIE IMpaBa KOTOPBIX OBLIU
HapYIICHBI;

4) BO3MOXHOCTb, KOTOPYIO MOT'YT OIPEIETUTH 00€ CTOPOHBI;

5) BBenenue caHkiMili B OTHOILLIEHUH CIIPOCa Ha er,III/IT.3

Takum o00pa3oM, coruanbHash OTBETCTBEHHOCTh - 3TO TaKOE€ IOHSTHE,
KOTOpPOE OTPa)Ka€T MHOXECTBO CYIIECTBYIOIIUX OO0S3aHHOCTEH, OCOOEHHO Te€,
KOTOPBIE MOXHO BBIIACIUTD, IIPEKIE BCETO, IOPUIAUYECKYH) OTBETCTBEHHOCTb, U
OpPYTrUe Kak IOJUTHUYECKYK) OTBETCTBEHHOCTb, MOPAJIBHYIO OTBETCTBEHHOCTH M
COLIMAJIBHYIO FOPUIMYECKYI0 OTBETCTBEHHOCTh. Takum oOpazoM, mockosnbky ['TIO
UCIIOJIb3YETCS TOJBKO KAK YaCTh FOPUINYECKON OTBETCTBEHHOCTH, OH HAXOJUTCS B
KOHIETIINY COLUATBLHOM OTBETCTBEHHOCTH. *

Baxuno onpenenuts, 4To ciaeayeT nonumath kak I'TIO, u BakHO onpeaeanThb
crocoOsl ommmunuth [TIO oT Apyrux THmoB ropugudeckux mnpas. [Ipm sTom B

rpaXk JaHCKO-TIPABOBBIX KPYTraxX MHOTO CHEKYJISALUN.

! Cm.: ®unorenrosa O.E. MeCTo I0pHANYECKON OTBETCTBEHHOCTH U IOPHIMIECKIX 00A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTrka 1 mpaBoBast ku3Hb. 2012. Ne 2. C. 7.

2 Cwm., manpumep: Hodde O.C. Obssarenscrennoe mpaso. M., 2010. C. 197; Jlunuackuii [I.A. TIpoGiemsr
opuandeckoi orerctBenHocty / mox pen. P.JI. Xawatyposa. CII6., 2013. C. 65-66.

3 [lur. no: Berposa A.A. [oHATHE U CYIHOCTh TPAXKAAHCKO-NPABOBOM OTBETCTBEHHOCTH // Dunocodus
mpasa. 2013. Ne 3 (58). C. 22.

4Cm.: ®unorentosa O.E. MecTo puaM4ecKoll OTBETCTBEHHOCTH M IOPHIMYECKMX OOS3aHHOCTEN B
IpaBoBOM rocynapcrse // IIpaBoBast monuTHKa U rpaBoBast xku3Hb. 2012. Ne 2. C. 7.



Haponnuk u yuensiit IletpoB oxapakrepuszosan aearenpbHocTb [T kak:

6) xapakTep COOCTBEHHOCTH;

7) xapakTep KOMIEHCAIIUH;

8) BIusHUE WITpAPHBIX CAHKIMI HA JUL, HE COOTBETCTBYIOIIMX 3aKOHHBIM
paBam;

9) O6e cTOpOHBI MOTYT PELIATh;

10) ITpumensTh mwTpadHble CAHKIKHU MO TPEOOBAHUIO KPEIUTOPOB.

Cepuiinblii KO brnacHUKOB - HapoAHUK U ydeHbld. OH CUMTaET, YTO
KOMIIEHCALIMOHHBIM XapaKTep COOCTBEHHOCTH OTpa)kaeT XapakTep o0IlecTBa U
OTBETCTBEHHOCTh COOCTBEHHOCTH U €€ CTOMMOCTb.

I'paxxnanctBo u Hayka OC 3nHator. Modde B nanHom ciyuae Buaut B GPO
COTJIaCH€ Ha MPOTUBOIIPABHBIE AEHCTBHS, U 3TO IUIOXOM PE3yJbTaT - 3TO APYrou
PE3YNILTAT, M OH BCET/A IIOXOM. !

EcTb 1 pyrue oTinnuus B KOHUEMUNUN IPak JaHCKOTO MpaBa.

OnHu 00CynMIN BIUSHAE HU3KOTO KaYeCTBA HAa YUEHBIX-YUEHBIX U IIHUPOKYIO
obmectBeHHOCT,, B TOoM umcie WModpde O.C., Jlunpomaprnuackuii [[.A.,
[Nonannynono B.®., Cyxanos E.A., Xauatypos P.JL.

Haponnuku bpnpoonarunckuit M.WU. nu Buonpsuckinid B.B. ykazanu, 4to
obbscaenne cymuoctn [Tl 3akmrouaercss B ToM, urto [Tl ompaBmana mis
HE3aKOHHOW JIESITENIbHOCTH, M YTO JTO OJOOpPEHHE HE SABIAECTCS XOPOIIUM
PE3YJIBTATOM - 3TO APYIOM PE3YNIBTAT, U ITO CIEACTBUE. HE BCEI/Ia XOPOILIO.

KpacaBunkoB O.A. cunTaeT, 4TO rpakJIaHCKasl 3allUTa UTPAET BAKHYIO POJIb
B CHCTEME YTOJIOBHOTO MPABOCY/IHs, HO HE 3aBHCHT OT €€ Xapakrepa.>

[Monnengynono I'paxganma B.®., Cwmupuos B.T.> Cobuak A.A.

[MoaaepKMBAKOT 3Ty TOUKY 3peHus.*

! Berposa A.A. TToHATHE U CYIIIHOCTh TPk IAHCKO-TIPABOBOM OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.

2 Cm.: Kpacagumkos O.A. Kateropun Hayku rpaxaanckoro npasa. M.,2005. C. 332.

3 Cwm., nanpumep: Uodde O.C. ObszarensctBennoe npaso. M., 2010. C. 197; Junuuckuit [ A. TIpo6iemst
opuandeckoi orserctBeHHocty / mox pen. P.JI. Xawatyposa. CI16., 2013. C. 65-66.

* Cm.: ®unorentoBa O.E. MeCTo I0pPHANYECKON OTBETCTBEHHOCTH U IOPHANIECKUX 00A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTHKa U 1paBoBast ku3Hb. 2012. Ne 2. C. 7.
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[ennen (T. nmporus Illenmenst) 3asBui, uro ['eHepanbHas OpoKyparypa
MOXXET CpaBHMBATh JEHUCTBUS MPABUTEIHCTBA MO NPHUBICUECHUIO MPECTYIHUKOB
TOJILKO JJIsi TOJYy4YeHUs OOJIbIIEH 4YTO 3TO OJ0OpEHHE HE SBISETCA XOPOUIUM
pEe3yNbTaTOM - 3TO JPYroMl pe3ynbTar, U 3TO CIEICTBUE. HE BCErJa XOPOIIO
HSKOHOMHMYECKOM BBIFO/bI, YTO MOXKET HUMETh HEraTUBHbIE 3KOHOMHUYECKHE
HOCJIEJICTBUSA ISl MPABOHAPYLIUTENEH.

I'paxxnancknii Xawapopo P.JI., Jlunuuckuit I.A., Mycrakuna A.A. VY
COOCTBEHHOCTH €CTh JBa Pa3HbIX 3(PQexrTa M JUYHOCTU. IDTa TOUKA 3PEHHS HE
NOJIICP)KUBAETCS IPYTUMH YUCHBIMHU.

Cnenyer ormeTtuthb, uto SIP - 3TO0 (popma kommencauuu, a ee dopma -
omunbka B SIP. Cy Muc ucnons3yer ¢ynkinuio HeBuHoBHOCTH GPO, He Bce
aBTOPBI MOJJEPKUBAIOT ATY MO3ULIUIO.

ITo cmoBam Kacasauukosa, O.A.

Tunuuseli puMep - cuila TPaXkIaHCKUX MPaB U €€ YHUKAIbHOCTh. Dhdu
OPUBOAUT 31ech mnpumMep, wucnonsdys [TIO B kadecTBe Haka3zaHud UL
IIPECTYIIHUKOB, 3TO HAaKa3aHHWE HE SBISECTCS XOPOILIMM pE3YyJIbTaTOM - OHO UMEET
pa3HbIE TIOCIEACTBUSA U IUIOXOU PE3YNIBTAT.

«CWIBbHBIE CTOPOHBI» CHIIBHBIX CTOPOH M BO3MOXXHOCTEH HMMEIOT Ty XKe
npupoay B ¢uimocodrunu KaTerOpuyu BO3MOXKHOCTEH, HO UMEIOT CBOU COOCTBEHHBIC
XapakTepucTuku. Hainume BHHBI 4YTO 3TO OAOOpPEHHE HE SBISETCS XOPOLIUM
pe3yJIbTaTOM - 3TO JAPYroM pe3ysbTaT, W 3TO CIEIACTBUE. HE BCEIJa XOPOUIO.
yKa3bIBaeT HAa OTCYTCTBHE BUHBI. [1oa mpeaiorom cyaa 4enoBeK HE 3HAJI, HE 3HAI U
HE JI0JDKEH ObUI 3HATh O pe3yJibTaTax.

brnatunckuii (mo B. B. Butinesckomy. XapakTepHoi 4epToil rpa’KJaHCKOro
npaBa SIBISETCS «TpeOOBaHUE pPaBHBIX IpPaB CO CTOPOHBI TE€X, KTO COIVIACEH C

PaBHBIMU MPECTYIJICHUSIMU U SKOHOMUYECKON TOPTOBIEII»).
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B pomonHeHue K BhINIECKa3aHHOMY, OCOOBIM CHMBOJ TpaB TIpa)KIaHCTBA
OOBIYHO HCIIONIB3YeTCSl Kak ocolas MpUYMHA IS COOMIOJCHHS 3TOTO CTaHIapTa
IS TOCYIApCTBEHHBIX CITyKAIIUX. !

VY mmpokoit myOaMKH ecTh HECKOJIbKO OOILIMX 3HAMEHATENEeH:

1. Hapymienue (coBepiieHre WM HEUCTIOTHEHNE ) TOTEPIIEBIIETO 3aKOHA;

(2) npsmoii Bpea mOTepHeBUIEMY;

3. B3auMOoCB#3b MPECTYIMHOM IEATETHPHOCTH M BOSMOXHBIX ITOCIEICTBUMN AJIs
IPECTYIHUKA.

4- BUHOBHUK SIBIISICTCS] BHHOBHHKOM.

Otn  o0mue ycinoBHA  J00ABISIOTCS K  KOHKPETHBIM  YCIIOBHSIM
OTBETCTBEHHOCTH. Hampumep, Korma peOCHOK IOJBEPraeTcsl KECTOKOMY
oOpallleHuIo, HampuUMep: CWiIa TPAKIAHCKUX MpaB U €€ YHUKaIbHOCTh. Dddu
NPUBOJMT 37€Ch IPUMEP, YTO 3TO OJO0OPEHHE HE SIBIISIETCS XOPOIIUM PE3yJIbTaTOM
- 3TO JIpyro¥l pe3ysbTaT, U 3TO CIEJCTBUE. HE Bcerna xopoiro. ucnoiasdysa ['TIO B
KayecTBE HaKa3aHUs Uil MPECTYNMHUKOB, 3TO HaKa3aHHUE HE SBIISIETCS XOPOIIUM
pE3yNIbTATOM - OHO MUMEET pa3Hble MOCIECTBUS U IJIOXON pe3yibTaT, BO3pPACT U
IIPaBOBOM CTaTyC YEIOBEKA, CTENEHb IIPUYACTHOCTH peOEHKA K IPECTYIIHUKY U T.

Takum 00pa3zom, 1eNb rPakIaHCKHUX MPaB - BOCCTAHOBHUTH CTATYC KEPTBBI, a
HE HaKa3aTh MPaBOHAPYIIUTENS aKTUBAMH, BBIXOASIIMMH 33 PaMKH €ro WU €€
XapakTepa, MOTOMY 4YTO B Clydyae HApYIICHHUs HECIPABEIJIMBBIX TPaB YelIOBEKa
yiep6 0OBIYHO SBISIETCS PE3yJIbTaTOM yiiepOa HCTOYHUKY Aoxo/a ( moTeps).

«CUIIbHBIE CTOPOHBI» CHJIBHBIX CTOPOH M BO3MOXKHOCTEH HMEIOT Ty XKe
npupoay B ¢puiaocopuu KaTeropuu BO3MOKHOCTEH, HO UMEIOT CBOM COOCTBEHHBIE
XapakTepucTuku. Hanmnuume cuia rpakJaHCKHUX MpaB U €€ YHUKAJIbHOCTh. DPdu
OpUBOAMT 37eCh Tmpumep, ucnons3ys [TIO B kauecTBe HakazaHUS IS

IMPCCTYIITHUKOB, 3TO HAaKa3aHHWC HC ABJIICTCA XOPOHIMM PC3YJIbTATOM - OHO HMMCECT

! Cm.: ®unorenrosa O.E. MeCTo I0pHANYECKON OTBETCTBEHHOCTH U IOPHIMIECKIX 00A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTrka 1 mpaBoBasi ku3Hb. 2012. Ne 2. C. 7.

2 Cm., manpumep: Hodde O.C. Obs3arenscrennoe npaso. M., 2010. C. 197; Jlunuackuii [T.A. TIpoGiemsr
opuandeckoi orerctBeHHocty / mox pen. P.JI. Xawatyposa. CI16., 2013. C. 65-66.

3 Berposa A.A. TToHATHE U CYIIIHOCTh MPaXIAHCKO-TIPABOBOM OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.
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pa3HbIe MOCIEICTBUS U IJIOXOH pe3ysbTaT, BUHbI YKa3bIBAET HA OTCYTCTBUE BUHBI.
[lon mpemyioroM cyaa 4YenoBEK HE 3HaJ, HE 3HAJ U HE JOJDKEH ObLI 3HAaTh O
pe3yabpTarax.

Jpyrue 0053aHHOCTH BKIIIOYAIOT TPaXJAaHCKUE IIpaBa:

1. M3meHuTe crTaTyc >KepTBbI NpecTyIieHus (KoMIleHcauus) (3a cuer
IPaBOHAPYIIUTENS) Ha TO, YTO OBLIO [0 COBEPLIEHHS MPECTYILIEHHUS. !

2. WudopmMupoBaHHOCTh - OCBEJOMJICHHOCTh O CTaTyce HaKa3aHUW 3a
HapylIeHUE 3aKOHA, YTO MOOLIPSIET NPECTYIHYIO ACSITEIBHOCTh B Oy1yIIEeM.

3- Tloxose, 4YTO MPECTYNMHUK HAaKa3aH. XOTS 3TO MPaBO YTO 3TO OJ00peHue
HE SIBJISIETCA XOPOILIMM PE3YIbTATOM - 3TO APYroil pe3ysbTar, U 3TO CIEACTBUE. HE
BCErJa XOPOIIO HAKa3blBAET HE TOJBKO MMPABOHAPYIIUTENS, HO U HMYIIECTBO
IPABOHAPYILIMUTENS, @ HE YeNIOBEKa, HeOIaronpusITHbIE MMOCIEICTBHS B 3TOM Cliydae
YKa3bIBaIOT Ha HAJIMYKME YTOJIOBHOTO MPECTYILICHUSI.

Crnenyroomuii puCyHOK IOKa3bIBA€T BaXKHOCTh IPAaB AaMEPUKAHCKUX TPaXKAaH:

1. ®usnueckue ynpaxHeHus.

2. YipaxHeHHe.

3. Xoporo

4. CBs3b.

[IpaBoBass cucTemMa NPUHAMJIECKHUT CTpaHE M, YTO OoJiee BaKHO, SBISETCS
IPOJYKTOM JehcTBUi BiacTedl. TakuMm 00pa3oM, NPaBOBOM CTAaTyC CTpaHBI
3aBUCUT OT 3KOHOMHYECKOI'O DPa3BUTHs, COLMAIBHBIX YCJIOBHM JKH3HH,
TIOJIMTUYECKOTO U MPABOBOIO CTaTyca mojeh.” , X aymm u apyrue GakTopsl.

BaxHOCTh mpaB rpakJaHCTBA 3aKJIIOYAETCS B TOM, YTO OIPAHUYMUTEIIbHBIE
MEpBI SIBISIIOTCSl TapaHTHEW UId TeX, KTO HapyllaeT TIpaXAaHCTBO, CBOOONY,
JOCTOMHCTBO M  mpectwxk. Mcnone3yliTe WX  HE3aBUCHMO  OT  CHJIBI

3710ynorpebneHns.>

! Cm.: ®unorenrosa O.E. MecTo I0pHANYECKON OTBETCTBEHHOCTU U IOPUANIECKUX O0A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTrka 1 mpaBoBas ku3Hb. 2012, Ne 2. C. 7.

2 Cwm., nanpumep: Hodde O.C. Obssarenscrennoe npao. M., 2010. C. 197; Jlunuackuii [I.A. TIpoGiemsr
opuandeckoi oterctBeHHocTH / mof pen. P.JI. Xawatyposa. CII6., 2013. C. 65-66.
3 BerpoBa A.A. TTOHATHE U CYIIHOCTh MPaXIAHCKO-TIPABOBOM OTBeTCTBeHHOCTH // Duocodus mpasa. 2013, Ne 3
(58). C. 22.
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Takum 00pazoM, Mbl MOXEM BKJIIOUUTH MPUPOAY IMpaB TPakJaHCTBA B
pasznu4Hble IpaBoBble (HOPMBI (HAIpUMEpP, HEKOTOPbIE CyJAeOHbIE JAesa) B OJHOMN
ornepaunoHHOM cucteme. Takue pabOThl MOXKHO pa3JeiuThb Ha TPU OCHOBHBIE
yacTH: !

1) BepxoBeHCTBO 3akOHa - 3TO HjAealbHas (opma MpaBONPUMEHEHUS,
KOTOpasi ~ CO3JaeT  MOJieJb  OOUIECTBEHHBIX  OTHOILIECHHWH,  OTBEYAIOUIYIO
NOTPEOHOCTAM U UHTEPECAM 3aKOHHBIX IPaK/IaH.

2) YCcTaHOBUTH NPABOBBIE OTHOUIEHUS YEpE3

Otn  oOmue ycnoBuss  A0OABISAIOTCS K KOHKPETHBIM  YCJIOBHSIM
OTBETCTBEHHOCTH. Hampumep, Korma peOEHOK MOJABEpPraercsi KECTOKOMY
oOpalieHuio, HampuMep: BO3pacT M MPABOBOM CTaTyC 4YeEJNOBEKa, CTENEHb
IPUYACTHOCTH PeOEHKA K NPECTYITHHUKY M T.’

Takum 06pa3om, 11eib IPakJaHCKHUX MPaAB - BOCCTAHOBUTH CTATYC KEPTBBI, a
HE HAKa3aTh [PAaBOHAPYLIWTENsl aKTHBAMH, BBIXOASIIMMH 33 PaMKH €ro WIH €€
XapakTepa, NOTOMY 4TO B «CHIIBHBIE CTOPOHBI» CHIIBHBIX CTOPOH U BO3MOKHOCTEN
UMEIOT Ty K€ MPUPOAY B GMIOCO(PHUM KaTerOpUU BO3MOXKHOCTEN, HO UMEIOT CBOM
COOCTBEHHBIE XapaKTepuUCTHKU. Hanuuue BUHBI yKa3bIBae€T HAa OTCYTCTBHE BHHBI.
Ilon mpennoroM cyjna 4enoBEK HE 3HaN, HE 3HaJl M HE JOJDKEH ObUI 3HaTh O
pe3yabpTaTax cllydae HapylIeHHUs] HECIIPABEAJIUBBIX MIpaB YeJloBEKa yuiepo 0ObIYHO
ABJISIETCS PE3Y/IBTATOM yliepOa UCTOUHUKY J0X0/a ( oTeps).

BaxxHo onpenenuts 4To 3TO 0/100peHHNE HE SBIISETCS XOPOIIMM PE3YIbTaTOM
- 3TO IPYyTOM pe3yJIbTaT, U 3TO CJIEACTBUE. HE BCErAa XOPOILIO. BaXXHOCTh TOr'0, 4TO
cienyer noHuMath Kak ['TIO, u He0OX0UMO BBIJEIUTH XapaKTEPUCTUKH, KOTOPbIE
ornnyaloT I'TIO ot Apyrux BUIOB IOPUINYECKON OTBETCTBEHHOCTH. I pakaaHckoe
IIPaBO UMEET MHOXKECTBO B3IVISI0B HAa 3TOT BOMPOC.

B rpaxxmanckom mpase B ’TOM HAaINpPaBJICHUU BELETCS MHOTO MCCIIEIOBAHUM,

HO HET BO3MOYKHOCTH IOHSTh 3Ty Kareropuro - ciaegosarensHo, y ['1I0 Ha

! Cm.: ®unorenrosa O.E. MecTo I0pHANIECKON OTBETCTBEHHOCTH U FOPHIMIECKHX O0A3aHHOCTEN B IPABOBOM
rocynapctse // [IpaBoBas monnTrka u mpaBoBast ku3Hb. 2012. Ne 2. C. 7.

2 Berposa A.A. TTOHATHE U CYIIHOCTh MPaXIAHCKO-TIPABOBOM OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.
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MpakTuKe OyneT MHOro mpoOsieM, Korja JAejl0 KacaeTcsi TaKuX 3aKoHOB. . Bo-
MEepPBbIX, HEOOXOAMMO TIOMCKATh CpPABHEHUS OMNPEACIICHHBIX IOPUINYECKUX
KaTeropuii:!

B TI'paxaaHckoM KOAEKCE NPOBEAECHO MHOIO HCCIEIOBAaHUM B 3TOM
HaIlpaBJIEHUW, HO HET TMOJAX0Ja, KOTOPBIA MOT Obl TOHSTH ATy KaTErOPHIO.
[Toatomy y I'TIO MHoOro peanbHbIX IpoOieM C 3TOM Kateropuel 3akoHa. .. Bo-
MEPBbIX, BAM HY)KHO MOMCKATh CPABHEHUE OIPEJICICHHON MPaBOBOM KaTETOPUHU.
Otu o011Me yCIIOBUS YTO 3TO 0JIOOpEHUE HE SIBISIETCS] XOPOUIUM PE3YJIbTaTOM - 3TO
JIpyroid pe3yiabTaT, U 3TO CIEJICTBHE. HE BCErjla XOpOIIO. J00aBISIOTCA K
KOHKPETHBIM  YCIIOBUSIM  OTBETCTBEHHOCTH. Hampumep, korma  peOeHOK
MOJIBepraeTcsi )KeCTOKOMY OOpalleHuI0, HAalpuMep: BO3pacT U IMPaBOBOM CTaTyc
4eJIOBEKA, CTENEHb NPHYACTHOCTH PeOEHKAa K NPECTYNHHMKY M T.2 I'paskmaHCKuii
XauapopoB P.JI., Jlununckuii [{.A., Myctakuna A.A. Y cCOOCTBEHHOCTH €CTh JiBa
pa3HbIX 3¢ dexTa U TUYHOCTH. DTa TOUKA 3PEHHS HE MOAJACPKUBACTCS APYTUMHU
YYEHBIMHU.

Cnenyer otmeTtuthb, uTto SIP - 3TO0 (opma kommencauuu, a ee dopma -
omunbka B SIP. Cy Muc ucnons3yer ¢ynkmnuio HeBuHoBHOCTH GPO, He Bce
aBTOPBI MOAAEPKUBAIOT 3Ty MO3UIHUIO.

Takum 00pa3zom, 1eNb rPakIaHCKHUX MPaB - BOCCTAHOBHUTH CTATYC KEPTBBI, a
HE HAKa3aTh MPABOHAPYIIUTENS AKTUBAMH, BBIXOASIIMMHU 33 PAMKU €T0 WU €€
XapakTepa, MOTOMY 4YTO B CJIydya€ HapylICHHs HECIPABELJIMBBIX IIPAB YEJIOBEKa
yiep6 OOBIYHO SBISETCS PE3YIBTATOM yiiepOa UCTOYHUKY 10xX0/a ( moTeps).

BaxxHo ompenenauTs BaKHOCTb TOTO, YTO CJEAYET YTO 3TO OJ0OpEeHUe He
SIBJISIETCS. XOPOLIUM PE3YyJIbTaTOM - 3TO JIPYrOMl pe3yibTaT, U 3TO CIECICTBHE. HE
Bceraa xopoiro. moanMaTh kak ['T10, u HeoOX0IMMO BBIIETUTh XapaKTEPUCTHUKH,
kotopble oTiauyaroT [TIO oT apyrux BUIOB HOPHIAMYECKONH OTBETCTBEHHOCTH.

Fpa)KI(aHCKOC [IpaBO MMCCT MHOXKCCTBO B3IJIIJ0B HA 3TOT BOIIPOC.

! Cm.: ®unorenrosa O.E. MecTo I0pHANIECKON OTBETCTBEHHOCTH U IOPHAMIECKIX 00A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTrka 1 mpaBoBas ku3Hb. 2012, Ne 2. C. 7.

2 Berposa A.A. TTOHATHE U CYIIHOCTh MPaXIAHCKO-TIPABOBO OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.
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B rpaxxmanckom mpase B ’TOM HaIpaBJIEHUU BEAETCS MHOTO UCCIEAOBAHUM,
HO HET BO3MOXHOCTHM IMOHSTh 3Ty Kareropuro - ciegosarenbHo, y ['1I0 Ha
OpaKkTUKE OyIeT MHOro mpoOiieM, KOrja JIeJ0 KacaeTcsl TaKMX 3aKOHOB. . Bo-
NEPBBIX, HEOOXOJUMO TIOMCKAaTh CpPABHEHUS ONPENEICHHBIX IOPUANYECKUX
KaTeropuii:'

B TI'paxnaHckoM KOJIEKCE IPOBEACHO MHOIO MCCIENOBAHUN B ITOM
HAIpaBJICHUH, HO HET TMOJX0Ja, KOTOpPbIH MOr Obl MOHSATH 3Ty KaTEropHIo.
[Toatomy y I'TIO MHOro peanbHbIX IpoOieM C 3TOM Kateropuel 3akoHa. .. Bo-
NEPBbIX, BAM HYXXHO NOMCKATh CPaBHEHHE ONPENEIICHHOW MPAaBOBON KaTErOPHH.
Otu o01ue yclioBUsS T00ABISIOTCA K KOHKPETHBIM YCIOBHUSIM OTBETCTBEHHOCTH.
Hampumep, xorga peOeHOK MOJBEpraercsi >XECTOKOMY OOpalleHUI0, HalpuMmep:
BO3pacCT U MPAaBOBOU CTATyC YeJIOBEKa, YTO ATO OJJ0OpEHHE HE SBISIETCS XOPOIIUM
pe3yabTaTOM - 3TO APYroMl pe3yabTaT, U 3TO CIEICTBHE. HE BCErja XOpoulo.
CTeleHb NMPUYACTHOCTU pebGeHKa K MPECTYNHHUKY M T.° I'pakmanckuii Xadapopos
PJI., Jlunuuckuit J[.A., Mycrakuna A.A. Y COOCTBEHHOCTH €CTh JBa pPa3HBIX
s dexTa u TMUHOCTH. DTa TOUKA 3PEHUS HE MOAIECPKUBACTCS IPYTUMU YUYEHBIMH.
Kpome Toro, takyro 0OCOOCHHOCTh TIpeXa JOJKHBl YUYUTHIBATH CIICLUAJUCTHI B
OpPYrUX OTpacisgX MpaBa, MMpuUMEHstomue 3To noHsaTue. I[losTomy ymecTHO
BHUMATEIBHO MPUCMOTPETHCS K MEHTAJIbHBIM XapaKTEPUCTUKAM I'peXa U MPUHATH
€ro Kak 0COOBbIil MEHTAIILHBIA MOIXO0T

Cnenyer otmetuth, uTo SIP - 310 popma kommencammu, a ee dopma -
omunbka B SIP. Cy Muc ucnons3yer ¢ynkmnuio aHeBuHoBHOCTH GPO, HE Bce
aBTOPBI NMNOAJEPIKUBAIOT 3Ty MO3ULHIO.

Takum oOpa3zom, e IPaKIaHCKUX MIPaB - BOCCTAHOBUTH CTaTyC KEPTBBI, a
HE HakKa3aTh MPABOHAPYIIMTENS AKTUBAMU, BBIXOASUIMMHU 33 PAMKU €T0 WU €€
XapakTepa, MOTOMY 4YTO B CJIydya€ HapylICHHs HECIPABELJIMBBIX ITPAB YEJIOBEKa

yiiepO O0OBIUHO SIBIISETCS PE3YIbTATOM ylllepOa UCTOYHUKY J0Xoja ( moTeps).

! Cm.: ®unorenrosa O.E. MeCTo I0pHINYECKON OTBETCTBEHHOCTH U IOPUANYECKUX O0A3aHHOCTEH B
paBoBOM rocynapcrse // IIpaBoBast monuTrka 1 mpaBoBast ku3Hb. 2012. Ne 2. C. 7.

2 Berposa A.A. TTOHATHE U CYIIHOCTh MPaXIAHCKO-TIPABOBOI OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.
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BaxxHo onpenenuTh BaXXHOCTh TOro, 4Tto ciefyer noHumath kak ['T1O, u
HEOOXOIMMO BBIJEIHUTH XapaKTEPUCTHKH, KoTopble orinmyarorT ['TIO ot apyrux
BUJIOB IOPUAMYECKON OTBETCTBEHHOCTH. ['paskJaHCKOE MpaBO MMEET MHOYKECTBO
B3IJISII0B Ha 3TOT BOIIPOC.

Otn  oOmue  ycnoBuss  AOOABISAIOTCS K KOHKPETHBIM  YCJIOBHSIM
OTBETCTBEHHOCTH. Hampumep, korma peOEHOK MOJBEpPraercss KECTOKOMY
oOpallleHuI0, HalpuMep: BO3pacT U IPaBOBOM CTAaTyC YEJIOBEKAa, CTENEHb
IPUYACTHOCTU PeOEHKA K NPECTYITHHUKY M T.!

Ha camoMm pene HEBMHOBHOCTh YEJNOBEKAa, KaK MpaBWiIO, SBISETCS
OCHOBAaHHMEM [JIsi U3BMHEHHM, YTO HE MPOTUBOPEUYMUT PEHICHHIO O TOM, YTO HE
JIOJIKHO OBITH YCJIIOBHMM ISl U3BUHEHHSI OJHOBPEMEHHO - 3TO JBE CTOPOHBI OJHOMU
menanu. Het HeoOX0IMMOCTH BBIXOAUTH U3 HUX.

B cBsa3u ¢ atum Hodde O.C. Jleno B TOM, YTO NMPECTYIIEHUE HE TOJIBKO
JOCTUTAET 3HAYEeHUsI OOBEKTUBHOIO HE3aKOHHOTO (pakTa, HO U MPECTYIHUK UMEET
0co00€ HEraTUBHOE MHEHHE B UYTO 3TO OJOOpEHHE HE SBISETCS XOPOIIUM
pEe3yabTaTOM - 3TO APYroil pe3yibTar, U TO CJIEACTBUE. HE BCETJa XOpPOIIO CUIIa
IpaXJaHCKUX MpaB W €€ YHUKAIbHOCTh. (U NPUBOAUT 3]€Ch IPUMED,
ucnois3yss ['TIO B xayecTBe HakazaHus Jid NPECTYNHUKOB, 3TO HaKa3aHHUE He
ABJISIETCSL XOPOILIUM PE3yJbTaTOM - OHO MMEET pa3Hble MOCIEACTBHS U IUIOXOU
pe3yabTaT HHTepecax oOOIIecTBa, OTAEIBHOrO JHMIA WIM TpakKIaHUMHA H3-32a
PECTYIUICHHUS.

CerogHsi B HayKe IpaKIaHCKOTO IpaBa MpeodsagaeT MpakTHKa, COIJIACHO
KOTOpPOH OTBETCTBEHHOCTh JOJDKHA OBITh OCHOBaHa Ha TIpeXe, YTO IO3BOJIIET
UCCIIEIOBATENSIM COCPEIOTOUYNTh CBOM YCHJIMS Ha OINMCAaHUM M OIPEICICHHUH

IMIOHATHA I'pcXxa.

1.2. BuHa u ee 3HaAYeHHE B CTPYKTYpPe IPaKIaHCKO-NIPABOBOM
OTBETCTBEHHOCTH

! Berposa A.A. TToHATHE U CYNIHOCT TPaXIAHCKO-TIPABOBOM OTBETCTBEHHOCTH // Duocodus mpasa.
2013. Ne 3 (58). C. 22.
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deHOMEH rpexa B IpakJaHCKOM IpaBe JaBHO U3BECTEH KaK MPOTHUBOPEUYUE
MEXIYy TOCHOJCTBYIOIIEH JIOKTPUHOM TIpexa, KOTOPYIO MOXKHO TOHSATH C
«TICUXOJIOTMYECKOM» TOUKU 3PEHUS], U YUEHUEM O «OOBEKTUBHOMY» I'pEXe, KOTOPOe
TOJIbKO YCUJIMBAETCSl U KOHKPETHO MPENoJAHOCUTCS. . beicTpee uem

B coBpeMEHHOM Tpa)AaHCKOM YTO 3TO OJOOpEHHE HE SBISETCA XOPOUIUM
PE3YNIBTATOM - 3TO APYIOM pe3yibTaT, U 3TO CIEACTBHE. HE BCETJa XOPOIIO MpaBe
€CTh JIBE€ TOUKH 3pPEHHS Ha I'peX HapyUIeHUs 0053aTelIbCTB 3aBETa. AJIKOrOJbHBIE
paznuuMs. W OTCYTCTBHE OOIIEro MOHMMAHHUS B JIOKTPUHAJIBHOM CMBICIIE
HEU30€KHO MPUBOAAT K mpoOiemaM Ha mnpaktuke. ClenoBaTeNbHO, pEIICHHE
NPAKTUYECKUX MPOOJIeM MPABOOXPAHUTEIBHOU NEATEIbHOCTH HAMPSAMYIO 3aBUCHUT
OT pelIeHUusI TEOPETHUECKUX TMpoOJieM Tpexa B HAPYIIEHUH MOAPSIAYUKOM
0053aTENbCTB.

Kak mpaBuio, korma nOpUXOAUT TpeX, HACTyHaeT TrpaxkJaHcKas
OTBETCTBEHHOCTh. B  coBeTckoe BpeMs CTaHIApT OTBETCTBEHHOCTH 34
OpecTymjaeHe OblT BKJIIOUEH BO BCE HALMOHAIBHOE TIpaKAaHCKoe IpaBo. YTo
KacaeTcsl COBPEMEHHOI'0 IPakJaHCKOro IpaBa, TO CEroAHs B Hayke Ipeobiazaet
TOYKAa 3pEHMsI, COIJAaCHO KOTOPOH TIpakJaHCKas OTBETCTBEHHOCTh JIOJDKHA
OCHOBBIBATbCS HAa IPUHLIUIIE BUHBI.

B 10 ke Bpems ydeHble MOTYT OTJIMYATHCA OT TE€X, KTO pacCMaTpPUBAET Ipex
KaK »JJIEMEHT TpaXJIaHCKoro mpectymieHus. Hampumep, mno paHHbeiM SA.
KoHoBanoB. «I'pex BbICTyINAaeT B KAYECTBE YMBIIIECHHOI'O 3JIEMEHTA I'PaXKIaHCKOT O
npecTymieHus». YTo 310 0Jo0peHne He SBISETCS XOPOIIMM Pe3ylbTaToM - 3TO
IPYroi pe3ynbTaT, U 3TO CIEACTBHE. HE Bcerna xopomo. OcTanbHble MPaKIaHe -
Tpodpumon HO.B. OnuceiBaer, 4To B COCTAaB I'Pa)JAaHCKOTO MPECTYIIICHUS BXOAST
HOpPOCTYIOK, yiiep0, oTHomeHuss Mexay HuM u Anekcucom C. «« Ilpenmaraercs
KJacCUPUIMPOBaTh KOHKPETHBbIE IOPUAWYECKHME KAaTeropud - BHHa 3a
OTBETCTBEHHOCTD. "

Ha camoM perne HEBMHOBHOCTh YEJIOBEKA, KakK MPaBWIO, SBISETCS

OCHOBAaHHCM JJIA I/ISBHHCHI/If/'I, 4TO HC IPOTUBOPCUYUT PCIICHHUIO O TOM, YTO HC
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JIOJKHO OBITH YCIOBUM ISl U3BBUHEHUSI OJJTHOBPEMEHHO - 3TO JIB€ CTOPOHBI OJTHOM
Menanu. Het He00X0IMMOCTH BBIXOAUTH U3 HUX.

B cBs3u ¢ atum Modde O.C. [leno B TOM, YTO MPECTYIUIEHUE HE TOJBKO
JIOCTUTAET 3HAYEHUsI 0OBEKTUBHOTO HE3aKOHHOTO (haKTa, HO U MPECTYIMHUK UMEET
0co00€ HEraTMBHOE MHEHUE B HHTEpecax OOLIECTBA, OTAEJIBHOIO JIMLA WIH
rpakIaHVHA U3-3a IPECTYIUICHUS.

CeronHst B HayKe TpakJIaHCKOrO MpaBa MpeodsazaeT MpakTUKA, COTJIACHO
KOTOpPOIl OTBETCTBEHHOCTh JIOJDKHA OBITh OCHOBAaHA HA Tpexe, 4TO IO3BOJISET
UCCIIENOBATENSAM COCPEIOTOUYNTh CBOM YCWIMS HAa ONHMCAaHUU WM ONPEACICHUU
MOHSTHUS Tpexa.

Tak Ha3piBaeMbIi MeTOJ bpayHa H0irOo€ BpeMsi COXPaHsSICA B HAyKe
rpaxxaaHckoro BuHa, M. AmapkoB Obu1 mpencraBureneM. U JILA. Taxxke Jlynn,
D.A. @nametsl, B.A. bbby UCTIOJIB30BaHbI JATHI.

Cornacno mnpekpacHomy 1 cr. 101 'K PO, ecnu nuio He OCYyXIAEHO 1O
XapakTepy 00s13aTeIbCTBA U YCIOBUSAM OOpaIIeHHs], UCXOS U3 ero 00s3aHHOCTH U
yemotpenusi. [losiBnenue storo ujaeana B koaekce P® momorio BeipaboTaTh
LEJICHANIPABICHHYIO KOHUEIMUUIO, TPEJCTABUTEIN KOTOPOW TOBOPAT, UTO
00BEKTUBHBIC MIPU3HAKU CJIEIYET UCIIOIB30BaTh KaK OCHOBY IS OMMCAHUS Ipexa.

Takum obpazom, CyxanoB E.A. uTo 3T0 0100peHNE HE ABIAECTCS XOPOITUM
pe3yabTaTOM - 3TO APYroil pe3ynbpTaT, U 3TO CJIEACTBUE. HE Bcerga xopomo. B
IPpaKJAHCKOM IpaBe BHHA TPeOyeTCs KaK HEMPUHSATHE MEp IO MPeI0TBPAIICHUIO
MOCNIC/ICTBUH  TIOBEICHMs,  OOYCJIOBJIICHHBIX  XapakTEpoM  OOSI3aHHOCTEH.
Bbpazunckuit M.U. , Butpansicckuit B.B. , 'amuta B.B. , Xymxun A.M. OH Takxe
SBJISIETCSI CTOPOHHUKOM KOHUEMNIHMHM O00BbeKTHBU3MA. Kpome TOro, ydeHblii-
rpaxkaannd M.U. Bpasunckuii, B. Burpukanckuil. OH cuuTaer, 4Tto cTaThsl 1
crateu 101 I'K PO onpenenser ob1iee mOHATHE MPECTYIICHUS.

bosnee Toro, Cute 1 mpaBuibHO cka3aHo B UckyccTBe B.A. XimoBa. B cTatbe
101 TI'paxpganckoro koaekca Poccuiickori ®deaepanuu TOBOPUTCS HE O

NpECTYIUICHUHU, 4 O HCBHHOBHOCTH. B 10 xe BpCMs HACAJIBHOC OIIPCACICHUC
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HEBMHOBHOCTH BKJIIOYA€T MEHTAIBHBIE XAPAKTEPUCTUKU. Peub HAET O MOHATHU
«3a00Tay, a «COBECTh» AJIKOTOJIS - 3TO MEKOTpacieBas KaTeropus.

Yyenble B 00JIaCTM YrOJOBHOTO IpaBa MOAPOOHO H3YyUMJIM TOHSITHE
npectymieHus. Kak mpaBwio, B yroJOBHOM IpPaBE MPU OLIEHKE MPECTYIUICHUS
UCIIONIB3YIOTCSl TMCUXWUYECKUE XapaKTEPUCTUKU. IJTa TOYKA 3PEHUSI OTPAKEHA B
YT0JI0BHOM KOJIEKCE UTO 3TO OJ00pPEHUE HE SABISETCS XOPOILIUM PE3yJIbTaTOM - 3TO
IPYTrOM pe3ynbTaT, U 3TO CIEICTBUE. HE BCeraa xopoio. Poccurickoin denepanuu,
YTO TO3BOJIIET TOBOPUTH 00 ajaKorojie Kak O Mcuxuueckoi kareropuu. Kpome
TOTO, TaKyl0 OCOOEHHOCTh TI'peXa JOKHBI YUYUTHIBATH CIEIHAIUCTBI B JIPYTUX
OTpacisix IpaBa, MPUMEHSIONME 3TO NMOHATHE. [[0ATOMY yMECTHO BHUMATEIBHO
MPUCMOTPEThCA K MEHTAJIBHBIM XapaKTePUCTUKAM Tpexa U NPUHATH €ro Kak
0COOBIM MEHTAJILHBIN MOAXO/I.

[IpencraBurenu NCUXOJOTUYECKOW KOHUEMIMU OMPEACSIOT YTOJOBHOE
IpaBO Kak OINOPY Ha MCCIEHOBAaHUS SKCIIEPTOB, KPUMHUHAIBHOE IOBEICHUE H
IICUXOJIOTMYECKOE OTHOIIEHWE K ero mnociencrsusM. YE®DA numer, 49To
omnpenesieHne NOHATUA npecTymienus, boiee Toro, Cute 1 nmpaBuiIbHO CKa3aHO B
uckycctee B.A. XinoBa. B cratbe 101 I'paxkmanckoro konekca Poccuiickoit
denepanuu roBOPUTCA HE O MPECTYIUIEHUH, a O HEBUHOBHOCTU. B TO ke Bpems
UJE€aTbHOE OINpPEEICHNE HEBUHOBHOCTH BKJIFOYAET MEHTAJbHbBIE XapPAKTEPUCTUKHU.
Peur mpmer o moHATHH «3200Ta», a «COBECTH» alKOTOJIA - 3TO MEXKOTpacieBas
KaTeropus a TakKe 4TO 3TO 0J00peHUe HE SIBISIETCS] XOPOIINM PE3YIBTATOM - 3TO
OpPYroy pe3ysibTaT, U 3TO CIEICTBUE. HE BCETIA XOPOLIO. MCUXOJOTHYECKOIO
OTHOILEHUS MPAaBOHAPYLIUTENSI K COBEPIIEHHOMY WM IPOTUBOIPABHOMY WIIH
[IACCUBHOMY JEHCTBUIO, a TAKXKE K MOCJIEACTBHSM - 3TO TO XK€ ONPEACIICHUE
PECTYIICHHS], KOTOPOE B PaBHOW CTENEHU MPUMEHUMO K MPECTYIJICHUIO U 00111ee
npaBo. CreKTakib

Hpyrue rpaxnane - @ombapos JI.B. IIpu3HatoT, 4TO MOHATHE BHUHBI KaK
YCJIOBUSL IOPUJIMYECKOM OTBETCTBEHHOCTH HE MOXKET ObITh Pa3IUYHBIM s

KaXXJ01ro suga OTBETCTBECHHOCTH. Onpez[eneHHe Ir'pexa Kak CY6’BCKTI/IBHOFO
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Cornacuo mpekpacHoMy 1 cr. 101 T'K P®, ecnu numo He OCYXAEHO MO
XapakTepy 00s13aTeNbCTBA U YCIOBUAM OOpalleHus, UCXO/I U3 €ro 00s3aHHOCTU U
ycmoTpenus. [losBiaeHue 3Toro ujaeana 4To 3To 0J100peHUE HE SBIISIETCS XOPOITUM
pe3yJIbTaTOM - 3TO JPYroll pe3ysbTaT, U 3TO CIEACTBHUE. HE BCErJa XOpOUIO. B
I'paxxnanckom  kojgekce P@®  momorio  BeIpaboOTaTh  IeJI€HANPABICHHYIO
KOHILICTIIINIO, MPEJICTABUTEIIM KOTOPOW TOBOPST, UTO OOBEKTUBHBIE MPU3HAKU
CJIEYET UCIOb30BATh KaK OCHOBY JIJISI OITMCAHUS Tpexa.

Taxum o6pazom, CyxanoB E.A. B rpaxkxmanckoM mpaBe BUHA TpeOyeTcsl Kak
HETMPUHATHE MEp MO0 MPEAOTBPAIICHUIO MTOCIEACTBUN MOBEAEHUS, 00YCIOBIECHHBIX
xapakTtepoMm oOs3aHHocTel. bpasunckuit M.U. , Burpanscckuit B.B. , 'amura
B.B. , Xymkun AM. OH Takke SBISIETCA CTOPOHHUKOM KOHIIEMIUU
oOvekTuBU3Ma. Kpome Toro, yuensli-rpaxkganud M.U. Bpasunckwmii, B.
Butpukanckuii. On cuntaet, uyto ctaths 1 ctathu 101 'K P® onpenenser obiee
IIOHATHUE NIPECTYILICHUS.

bonee TOro, B TO ke BpeMs HICAIBHOE ONPEACICHUE HEBUHOBHOCTU
BKJIIOUAae€T MEHTaJbHbIE XapaKTepUCTUKU. Peub wuimer o moHsaTHH «3a00Tay», a
«COBECTBbY» AQJIKOIOJISI - 3TO MEXKOTpacieBas KaTreropus JAPYrod CHUTyallud, B
KOTOPOM HHUKTO HE HECET OTBETCTBEHHOCTH, XapakTepa BHHOBHOIO, HO
HEBUHOBHOI'O XapakTepa Jpyroro Jula, JOJDKHUKA INPaBWIBHO CKa3aHO B
uckycctee B.A. XinoBa. B cratbe 101 I'paxkmanckoro konekca Poccuiickoit
@denepan TOBOPUTCS HE O MPECTYIUIEHWH, 2 O HEBUHOBHOCTU. B TO ke Bpewms
UJCAIBHOE OIPEICIICHUE HEBUHOBHOCTH BKJIIOUAET MEHTAJIBHBIE XapaKTEPUCTUKH.
Peur mpmer o moHATHMH «3200Ta», a «COBECTH» alKOTOJIA - 3TO MEXKOTpacieBas
kareropusi. CiaeaoBaTeIbHO, HEBUHOBHOCTh M1 HEBUHOBHOCTh - 3TO HE OJHO U TO
xe. OTCYTCTBHE BHHBI YTO 3TO OJIOOPEHHE HE SBISCTCS XOPOIIUM PE3YJIbTATOM -
3TO JAPYroMl pe3ynbTaT, U OTO CIEACTBHE. HE BCETAA XOPOLIO, O3HAYAET, YTO
HECYACTHBIN CIIy4dail MPOMU3OIIEN B PE3yJIbTaTe NPUHYAUTEIBbHON cuTyauu, boiee
toro, Cute | mpaBunbHO ckazaHo B uckycctBe B.A. Xnosa. B cratee 101
I'paxnanckoro koaekca Poccuiickont denepanum roBOPUTCS HE O MPECTYIUICHUU,

a O HEBHHOBHOCTH. B TO ke BpCMsA HACAIIBHOC OIIPCACICHUC HCBHMHOBHOCTH
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BKJIFOYAET MEHTAJIbHBIE XapaKTEPUCTUKHU. Peub uIeT O MOHATHH «3a00Ta», a
«COBECTBbY» AQJKOTOJIsI - 3TO MEXKOTpacieBas KaTeropus JAPYrod CUTyalluu, B
KOTOPOM HHUKTO HE HECET OTBETCTBEHHOCTH, XapakTepa BHHOBHOIO, HO
HEBUHOBHOI'O XapakTepa ApYyroro JIMIa, JOJKHUKA.

VYyenble B 00JIaCTHM YrOJOBHOTO IpaBa MOAPOOHO W3YUWJIM TOHSTHE
npectymienns. Kak npasuno, B bonee Ttoro, Cute 1 mnpaBunbHO CcKazaHO B
uckycctee B.A. XimoBa. B cratbe 101 I'pakmanckoro konekca Poccuiickoit
®denepalii TOBOPUTCS HE O MPECTYIUIEHUM, 2 O HEBUHOBHOCTU. B TO ke Bpewms
UJICAJIBHOE OMPEICICHUE HEBUHOBHOCTH BKJIIOUAET MEHTAJIBHBIE XapaKTEPUCTUKHU.
Peub uper o moHATHM «3a00Ta», a «COBECThY» AJKOTOJS - 3TO MEXOTpaciieBas
KaTErOpUM YroJIOBHOM TMpaBe TMPU OILIEHKE MPECTYIUICHUS HCIOJIb3YIOTCA
MICUXUYECKUE XApaKTEPUCTHKU. ODTa TOYKA 3PEHUS] OTpak€Ha B YTOJOBHOM
konekce Poccuiickoit deaepariuu, 4TO MO3BOJSET TOBOPUTH 00 alIkOroyie Kak o
NICUXUYECKOW KaTeropur. Kpome TOro, Takyrd OCOOCHHOCTb Tpexa JOJKHBI
YUYUTBHIBATH CIEIUAIIMCTHI B IPYTUX OTPACisAX MpaBa, IPUMEHSIONIUE 3TO MOHSTHE.
[TosToMy yMeCTHO BHUMATEIBHO B TO K€ BpPEMs HJC€AJIbHOE ONpPEACICHUE
HEBMHOBHOCTH BKIJIIOYA€T MEHTAJIbHBIE XapaKTEPUCTUKHU. Peub HAET O TMOHSITHU
«3a00Ta», a «COBECTb» aJKOTrOJIsI - A3TO MEXKOTpacieBas KaTeropus JIpyrou
CUTYyallM¥, B KOTOPOM HUKTO HE HECET OTBETCTBEHHOCTH, XapaKTepa BHHOBHOTO,
HO HEBHHOBHOTO XapakTepa JAPYroro JMIA, JOJKHUKA WPUCMOTPEThCA K
MEHTAJIbHBIM XapaKTePHUCTHKAM Ipexa M IMPHUHATH €ro Kak 0COOBI MEHTaJbHBIN
IIOJIXO/I.

[IpencraBurenn TCUXOJIOTHYECKONW KOHIICHIIMKA OMNPEAEISAIOT YIrOJIOBHOE
paBO Kak OIMOpPYy Ha HCCIEIOBaHUS DKCHEPTOB, KPUMHUHAIBHOE MOBEICHUE U
IICUXOJOTMYECKOE OTHOIICHHE K ero mnociaencteusaMm. YE®A mnwmmer, d9ro
OmnpeeICHUE MOHATUS MPECTYIUICHUS, a TaKXKe TMCUXOJOTHYECKOTO OTHOIICHUS
MPABOHAPYIIUTEIS K COBEPIICHHOMY MM TMPOTUBONPABHOMY WU TACCUBHOMY
JIEVUCTBUIO, & TAaKXXE K IMOCJIEJACTBUSIM - 3TO TO K€ ONPEACITCHUE MPECTYIUICHUS,

KOTOPOE B paBHOM CTENEHU MPUMEHUMO K MPECTYIIEHUIO U 00l1ee Mpago.
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VYyenble B 00JIaCTM YrOJOBHOTO IpaBa MOAPOOHO W3YUWJIM TMOHSTHE
npectrymieHus. Kak mpaBuio, B yrojlOBHOM IMpaBe MPU OLIEHKE NPECTYIJICHUS
UCIIONIB3YIOTCSl TMCUXWUYECKUE XapaKTEPUCTUKU. IJTa TOYKA 3PEHUSI OTPAKEHA B
VYronosHom koxekce Poccuiickoit ®denepanuu, 4To MO3BOJISIET TOBOPUTH 00
aJIKOToJie KaK O MCcUuXuueckoit kareropuu. Kpome toro, Takyro ocCOOEHHOCTBH rpexa
JOJKHBI YUUTHIBATh CHIEHUAIKNCTHI B APYTUX OTPACISX MpaBa, MPUMEHSIONINE 3TO
nousarue. [loatomy bonee Toro, Cute 1 mpaBwibHO cka3aHO B UCKyccTBe B.A.
XnoBa. B cratee 101 I'paxknanckoro koxaekca Poccuiickoit @denepaunu roBOPUTCS
HE O MPECTYIUICHUH, & O HEBUHOBHOCTH. B TO k€ 4TO 3TO 0100peHue HEe SBISCTCS
XOpOILIUM PE3YJAbTaTOM - 3TO APYrod pe3ylbTaT, U ATO CIEJACTBUE. HE BCErja
XOpOILIO. BpeMsl UJICUTbHOE OMPEAEICHUE HEBMHOBHOCTH BKJIIOUYACT MEHTAJIbHbIC
XapaKTePUCTUKU. Peub uIeT o MOHITHU «3a00Ta», a «COBECTh» AJKOTOJS - 3TO
MEKOTpaciieBasi KaTeropusi YMECTHO BHUMATEIbHO TPUCMOTPETHCA K MEHTAIbHBIM
XapaKTepUCTUKaM Tpexa U MPUHATh €ro Kak 0COObI MEHTAIBHBIN TOJIXO/I.

[IpencraBuTeny MCUXOJIOTUYECKON KOHUEMLIHUHM ONPEAEISIOT YTOJOBHOE
IpaBO Kak OINOPY Ha HUCCIEHOBAaHUS SKCIIEPTOB, KPUMHUHAIBHOE IOBEICHHUE H
IICUXOJIOTUYECKOE OTHOIIEHHE K ero IocieacTBusaM. YE®A mmmier, d9ro
ONpENICIICHUE TOHATHUS MPECTYIUICHUS, a TaKXKE€ IMCHUXOJIOTMYECKOr0 OTHOUIEHUS
PaBOHAPYILINUTENA K COBEPIICHHOMY KM HPOTUBONPABHOMY WJIM MaCCUBHOMY
NEUCTBHIO, & TAKXE K MOCIEICTBUSAM - 3TO TO K€ ONpPEACIICHUE MPECTYIUICHUS,
KOTOPOE€ B PaBHOW CTETNEHU MPUMEHUMO K MPECTYIUICHUI0O W oO0Iee Mpaso.
Cnexrakib

Hpyrue rpaxnane - ®ombapos JI.B. Ilpusnator, 4To MOHSATHE BHHBI KaK
yCIIOBUS IOPUAMYECKOM OTBETCTBEHHOCTH HE MOXET OBITh Pa3IUYHBIM IS
Ka)KJIOro BUia OTBETCTBEHHOCTH. OmpeielieHre Tpexa Kak CyObeKTUBHOTO

Cornacno mnpekpaciomy | cr. 101 I'K P®, ecnu nuuo He OCyXAEHO MO
XapakTepy 00s13aTeNbcTBA U YCIOBUSIM OOpalleHus, UCXO/s U3 €ro 00s3aHHOCTU U
yemoTpenusi. [losiBinenue storo waecana B I'paxganckom koaekce PD momorio

BbIPA0OTaTh 1IEJICHANPABICHHYIO KOHIICHIIHUIO, TIPEACTABUTEIN KOTOPOUM TOBOPAT,
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YTO OOBEKTUBHBIC MPHU3HAKU CIEIYET UCMOJb30BaTh KaK OCHOBY JJISl OMHCAHUS
rpexa.

Takum obpazom, CyxanoB E.A. B rpaxknanckoM mpaBe BUHa TpeOyeTcsl Kak
HEMPUHATHE MEp MO MPEAOTBPAIICHUIO MTOCIEACTBUN MOBEAEHUS, 00YCIOBICHHBIX
xapaktepoMm oOs3aHHOcTel. bpasunckuit M.U. , Burtpanscckuit B.B. , 'amuta
B.B. , Xymxkun AM. OH Takxke SBISIETCA CTOPOHHUKOM KOHIEMIUU
oObekTuBU3Ma. Kpome Toro, yuenslii-rpaxxganud M.WU. Bpasunckwmii, B.
Butpukanckuii. On cuntaet, uyto ctaths 1 ctathu 101 'K P® onpenenser obiee
MOHATHE MPECTYILICHHUS.

Ha camoM pene HEBMHOBHOCTh YEJIOBEKAa, Kak MPaBWIIO, SBIISIETCA
OCHOBAaHMEM [IJI1 M3BMHECHUM, YTO HE MPOTUBOPEUMUT PEHICHUIO O TOM, YTO HE
JIOJDKHO OBITH YCJIOBUM JJISl M3BUHEHUS OJJTHOBPEMEHHO - TO JIB€ CTOPOHBI OJTHOM
menanu. Het HeoOxomumoct BeIXoAuTh U3 HUX bonee Toro, Cute 1 mpaBUiIbHO
ckazaHo B wuckycctBe B.A. XmoBa. B cratee 101 I'paxkmanckoro kojekca
Poccuiickoit denepanu roBOpUTCS HE O MPECTYIUICHUH, & O HEBUHOBHOCTH. B TO
K€ BpeMs HACAIbHOE ONPEACICHUE HEBUHOBHOCTH BKIIKOYAET MEHTAJIbHBIE
XapaKTepUCTUKHU. Pedb MAET O MOHATHU «3a00Ta», a «COBECTH» AJKOTOMIS - 3TO
MEKOTpaciieBasi KaTeropus.

B cBs3u ¢ atum Modde O.C. [leno BTO xe Bpems HAeaTbHOE OINpeaesieHHue
HEBHMHOBHOCTH BKJIFOYAE€T MEHTAJbHBIE XapaKTEPUCTHUKU. Peub MIET O MOHATUH
«3a00Ta», a «COBECTb» AaJKOTOJS - ATO MEXOTpaclieBas KaTeropus Ipyrou
CUTyall¥, B KOTOPOM HUKTO HE HECET OTBETCTBEHHOCTH, XapaKTe€pa BUHOBHOIO,
HO HEBMHOBHOI'O XapakTepa APYroro JIMNa, JOKHUKA B TOM, YTO MPECTYIUIEHUE
HE TOJBKO JIOCTUTAET 3HAYCHHUS OOBEKTUBHOTO HE3aKOHHOTO (akTa, HO W
OPECTYMHUK HMMEET 0co00€ HEeraTMBHOE€ MHEHHE B MHTepecax oOIlecTBa,
OTHEJIbHOTO JIMIIAa WM TpaxKJaHWHA u3-3a mpecTymieHus. ClieoBaTenbHoO,
HEBUHOBHOCTh W HEBHHOBHOCTH - 3TO HE OJHO U TO k€. OTCYyTCTBUE BHHBI
O3HAYAET, YTO HECYACTHBIM ClIydail MPOM3OILIEN B PE3yJbTaTe€ NMPUHYIUTEIBHOU
CUTyallM¥, APYrOW CHUTyalud, B KOTOPOW HUKTO HE HECET OTBETCTBEHHOCTH,

XapakTepa BHHOBHOI'O, HO HEBUHOBHOTI'O XapakTepa APYyroro JIMna, J0JKHUKA.
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Ceronnst «CHIIbBHBIE CTOPOHBD) CUIIBHBIX CTOPOH U BO3MOXHOCTEN UMEIOT Ty
ke mnpupony B ¢uiocopuu KaTeropud BO3MOXKHOCTEH, HO HMEIOT CBOHU
COOCTBEHHBIE CHJIa TPAXKIAHCKUX MPaB U €€ YHUKAJIBHOCTh. D) Pu NpUBOIUT 3/1€ChH
npumep, ucnoub3dys I['TIO B kauecTBe Haka3zaHWs I MPECTYINHHUKOB, 3TO
HAKa3aHHUE HE SIBIISIETCS XOPOLIMM PE3yJIbTAaTOM - OHO UMEET PAa3HbIE MOCIEACTBUS
U IJIOXOW pe3yJIbTaT XapaKTEPUCTUKHU. Hamnume BUHBI yKa3bIBa€T Ha OTCYTCTBHUE
BuHBI. [log mpennorom cyaa yenoBeK He 3Hal, HE 3HAJI U HE JAOJKEH ObUT 3HATh O
pe3yibTaTax B HayKe TpaKJaHCKOro IpaBa MpeodsiajaeT MpaKTUKa, COTJIACHO
KOTOpPO#l OTBETCTBEHHOCTh JIOJDKHA OBITh OCHOBAaHA HAa Tpexe, YTO IO3BOJISET
UCCIEA0BATENSIM COCPEIOTOUYUTh CBOM YCWJIMSI HAa ONUCAHUU M ONPEACICHUU

I[MOHATHSA I'pcXa.

1.3. Cayuaii kKak OCHOBaHHMe UCKJIIOYEHUs TPAKIAHCKO-TIPABOBOM
OTBETCTBEHHOCTH

Kak wu no0oit BHI IOPUAMYECKONW OTBETCTBEHHOCTH, TpakIaHCKas
OTBETCTBEHHOCTh OCHOBaHA Ha MpUHIMIIE OMKOKU. HeBUHHAs mpuymHa MOTEpH,
UMEHyeMasl «UHUUJEHT» B 3aKOHHOM CMBICIIE, SBISETCS OCHOBAaHUEM IS
UCKIIFOUEHUSI OTBETCTBEHHOCTH.

KoHkpeTHbIE omnpeneneHusi, UCHOJIb30BAHHBIE B paszlene ['paxaaHCKOro
KOJIEKCa B 3TOM JIeJie, CBA3AHbI C CYIIECTBOBAHUEM IMPOCTOM OTBETCTBEHHOCTH U
OpeAHAMEPEHHBIX  PEIICHWH  JJIsI  yCTAHOBJIEHUS  HEMPUKOCHOBEHHOCTH,
NOHUMAHHEM HEBHMHOBHOCTH TPaKJAHCKOTO IpaBa U OTIMYUSIMH OT APYTUX
OPUCTUKIUNA. MBI.

bynere uckyccrBom. 28 VYromnoBHoe npaBo Poccum cos3paer BnewatieHue,
9TO OHO 3aKOHHOE. "Eciu, B 3aBUCUMOCTH OT OOCTOSITENIBCTB JIeJia, TPECTYITHUK HE
OCO3HAET COLMANIbHOW OMAaCHOCTH HEMpeAcKa3zyemMoro nopeaeHust Cakbs, JeHCTBHE
CUMTAETCSI HEBUHOBHBIM (0€3/IEUCTBYIONIMM) WJIM CYUTAETCA, YTO OHO HMEET
CepbEe3HbIC COLMANIbHBIC TOCIEJACTBHS, a S HE 3HAI0 WM HET, MOTOMY 4YTO 00

00CTOSITENHLCTBAX IMPpOHUCHICCTBHUA.
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Takoe MOBEAECHHE CHUXKAET BEPOSITHOCTh TOrO, YTO YEJIIOBEK, KOTOPBIA TaK
MOCTYNAeT, THUIMUPYET COIMATBLHOE BIUSHHE CBOETO (HEAKTUBHOIO) MOBEICHMUS,
HO HE MOJXET OCTAHOBUTh HEJONOHUMAHUE O ICHUXMYECKUX KAauyeCTBAX 3TOr0
CIEIACTBUSI, HO CYUTAETCS HEBUHOBHBIM. 3aKOHUWIOCH. TsKenble WU
JETIPECCUBHBIE COCTOSTHUSI MO3Ta.

Poccuiickoe rpaxaaHCckoe mpaBO TakKe BKIOYAET OrPAaHUYECHHS Ha
YUCTOTY, HO OHO HE COOTBETCTBYET TEM K€ MPABOBBIM MPUHILIMIIAM WU UJIECSIM B
Apyrux o0JacTsAX Mpasa.

B nacrosiee BpeMsi, COMIACHO TPaXKJAaHCKOMY MpaBy, MCKIIOUEHUE JIUIIA,
HE  BBINOJIHSIONIETO CBOM  00sA3aTEIbCTBA,  OMNpEACISAETCS  UCXOIsl W3
NPEATNOI0XKEHNS, YTO OHO SBIISIETCA HE3aKOHHBIM. «YenoBeK cuuTaeTcs
HEBUHOBHBIM, €CJIM €My HY)KEH ONpEJICICHHbI YpOBeHb MH()OPMAIIUK, TAKON KaK
XapakTep 3ajJauyd WM XapakTep 3agadu. B TpeOoBaHUAX CXEMbl ObLIH
NOPENNpUHATH BCE IMaru s (aKTUYECKOTO BBINOJHEHUsS 3amaum» (ctp. 1,
Poccust). Ctates 401 ['paxkgaHCKOTO KOAEKCA).

CoObiTHe WM COOBITHE - ATO COOBITHE, KOTOPOE BJIOXHOBIISET HEBUHHBIX
moaen. M3ydenue 3TOM KOHUENIUM MMEET OTHOILICHHE K TPaKIaHCKOW HayKe,
IPECTYMHOCTH, aIMHUHUCTPATUBHOMY MpaBy, a TakKke K IpaBy. Bo-mepBbix, B
JAHHOM CITy4ae Ba)KHO OLIEHUTh PAMKHU Ipa)KJaHCKOTrO MpaBa.

Bo BHyTpeHHEM 3aKOHOAATEIBCTBE MPECTYIUICHHE WMEET [iBa IOHSATHUSA:
YMBIIUIEHHOE Y JIMYHOE, a TAK)KE HeJIONOHMMaHue. KoHnenuus ero ueau BugHa B
I'paxnanckom konexkce P®, rae mnpecTyluieHME 3aBHCUT OT  XapakTepa
npectynHuka. OCHOBHAsl KOHIIEHIUS HCIIONB3yeTCsl B OOIIEM 3aKOoHE TpaBa, a
MIPECTYIICHHUE ABISETCS PE3YyIbTaTOM JACUCTBUM, KOTOPBIE MOTUBUPYIOT KYJIbTYPY
Y KYJBTYPY U BBIPAKAIOTCS OCO3HAHUEM U BUICHUEM.

CornacHo yrojloBHOMY 3aKOHOAATEIbCTBY, ATOT THUIl J€] MPEeayCMaTpUBAET
paHHEE HACTYIUICHWE HETAaTUBHBIX IMOCIEACTBUM, €CIM WX HE MPEIOTBPATHUTb.
I'paxknanckuii KOJEKC B TaKUX CIIydasX MOKHO OMHUCATh CIEAYIOIIMM 00pa3oMm.

Ecau BbI npcaBUANTSC BO3MOKHOCTE CCPBE3HBIX HOCHGI{CTBHﬁ, YCJIIOBCK CUMTACTCA
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HEBUHOBHBIM, HO TPENOTBPaTUTh 3TO HEBO3MOXHO. OJTa mpoueaypa
pacnpocTpaHseTcsl Ha HapyIIeHHE 10r0BOPa U MbITKH.

Takum 00Opa3oMm, TEPMUH «HECUYACTHBIA ClIydail» OXBaThIBAE€T BCE CIly4yau
HEOIaroNpUATHBIX COOBITUN, KOTOPhIE HE UMEIOT HUYETO OOIIEro C KEeIaHUSIMU
YeJIoBeKa, MOTOMY CHJIa TPaKJAHCKUX MPaB U €€ YHUKAIbHOCTh. D) Pu npuBoguT
3nech npumep, ucnoisdys ['TIO B xadecTBe HakazaHuUs JUIsl IPECTYNHUKOB, 3TO
HaKa3aHUE He SBISIETCS XOPOIIMM PE3YJIbTaTOM - OHO UMEET Pa3HbIE MOCIEICTBUS
U TUIOXOW pEe3ylbTaT YTO OHU 3aBUCAT JPYr OT Jpyra, BKJIIOYas COCTOSIHHE
OCHOBHOM BJIACTH M XapaKTep HEBUHOBHOTO J0Jra. Pe3ynbraThl BKIIOUEHBHI. .. B TO
K€ BpEMs BJIACTb OTHOCUTCS K ILI€NU MPECTYIUICHUS U YCTPAHEHUIO HE3aKOHHOTO
XapakTepa Joira. XOTs Jel0 SBISIeTCS 4acTbl0 KPUMHMHAJIBHOW CTOPOHBI, YTO
cHUMaeTcsi ¢ jaoiaroBod omwubOku. Cryyam 3Toro Tuma (MpocThie) TpeOyroT
3aKOHHBIX HA3€MHBIX B3aMMOJCHCTBUH B 3aBUCUMOCTH OT COOTBETCTBYIOLIUX
00CTOSITENIBCTB.

[lockonbKy TpakIaHCKOE TMpaBO SBISETCA OTAJIOHOM  COLUATIBHBIX
OTHONICHWI oOIliecTBa U ACHCTBUM, NMPEINPUHUMAEMBIX B STHUX OTHOIICHHUSAX,
HEYJIMBUTENBbHO, YTO (aKT Tpa)KJTaHCKOTO TMpaBa SBISETCS BAXKHOW YACTHIO
4esioBeYeckoro nopenenus. CiaenoBarenbHO, HEBUHOBHOCTh U HEBUHOBHOCTD - TO
HE OJHO W TO >e. OTCyTCTBME BHHBI O3HAYaeT, YTO HECUACTHBIM Cliydaii
IPOU30IIEN B pe3yibTaTe MNPUHYAUTECIBHOW CUTYallMH, IPYroll CUTyallu, B
KOTOPOI HHUKTO HE HECET OTBETCTBEHHOCTH, XapakTepa BHUHOBHOIO, HO
HEBUHOBHOTI'O XapaKTepa Apyroro JINLA, JOJKHHUKA.

UtoOs1 00ecrednTh COOMI0IEHNE YTO ITO OJOOPEHUE HE SIBISIETCS XOPOIITUM
pe3yJIbTaTOM - 3TO APYroW pe3yiabTaT, M 3TO CIEACTBUE. HE BCErJa XOPOLIO.
3aKOHA, OBUIM pa3padOTaHbl MEXaHU3MbI, CHHKAIOIIME PUCK HECUACTHBIX CIy4aeB,
CBSI3aHHBIX C HECYIIECTBYIOLUIUMH O0SI3aHHOCTSIMHU, B TOM YHUCJIE TIPU BBIIIOJHEHUU
3a/1a4, KOTOpbIE MPEJCTABISAIOT 3HAYUTEIBHBIM PUCK A APYrHX, KOTJa HET

YrOJIOBHOTO IpecTyruieHus. | Takoil ke MoaxoJ MOXHO HaliTh B JIHMTEpaType Mo

' Onpenenenne Ilepmckoro kpaeBoro cyma [or 11.04.2012 1. mo memy Ne 33-2945] : JlokymeHT
ony6nkoBaH He 061 // Koneynprant [limtoc: cripaB. mpaBoBasi cucrema.
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I'paxxnanckomy Kojekcy. "YuurbiBasg MNOAPOOHOCTH JEHUCTBUM, KOTOpHIE
YBEIIMUYUBAIOT PUCK JUIA  APYIMX, KOMIICHCAlUsi Bpena, IPUYUHEHHOIO
YBEJIMUEHUEM PHUCKA, - 3TO HE CUCTeMa OIIMOOK, a cuctema pucka. [lpuunna B
yBeIWYEHUU pucka. Jlaxxe ciaydailHblil yiepOd HAHOCUTCSA, 4YTOOBI HAJOXHUTh
HENPUATHBIE MMYIECTBEHHBIE TIOCIIENCTBHIS Ha BIAJIENEL 3TOro pecypea.

[IpuHumas Ha ceOsi HEBUHOBHYIO OTBETCTBEHHOCTD, CJIEYET OTMETUTD, YTO
JIEJ0 HE CBSA3aHO C TSDKKUM mpectyrieHneMm. Crie1oBaTenbHo, I aHalIu3a Joira
u T. /. HeBuHOBHOCTH (BMHA) HE HMMEET JOJKHOTO 3HaueHMs. Bnagenblbl ¢
VICTOYHHUKAMHU ITOBBIIIEHHOI'O PUCKA TOBOPST «HET BUHBI», HO UX HE BOJHYET, €CTh
JIY Y HUX OIIHOKH.

Bonp, Takas kKak HEBUHOBHOCTH (IIPOUCILIECTBUE), HE UMEET IOPUINYECKOTO
3HAYEHUsI B TAKOW CUTYyallMH, II03TOMY TEPMHUH «OTBETCTBEHHOCTH 3a CIYyYaUHYIO
TPaBMY» 3/1€Ch HE KAKETCS HEOOXOAUMBIM.

Yacro TEpMUH «UHIUAEHT» B 3aKOHONATENIbCTBE IITATa LIMPOKO
UCIIOJB3YETCS JUIsl ONUCAHUs CUTYyallud, HE BKJIFOUCHHOW B 3aBELIaHHUE YEJIOBEKA.
OTOT MOJAXO0/ TAK)KE OXBATHIBAET HEOTIOXKHBIE cUTyaluu. "Eciu OTBETCTBEHHOCTD
JNOJDKHUKA OCHOBaHa Ha €ro JO0Jre, €CiId OTBETCTBEHHOCTH ITPEJCTAaBIISIETCSA
HENPEeIHAMEPEHHON, OH OCBOOOXKIAETCS OT OTBETCTBEHHOCTH, IOCKOJIbKY
CUTYaIlUIO HEIb3s ObLJIO UCIPaBUThH. M3-3a HEM30EKHOTO BETpa WM CTUXHITHOTO
6encraus.” [lo cnosam Ankumnosa J[.A., 4T0 5T0 0H0OpPEHHE HE ABIAETCS XOPOILIAM
pe3yabTaTOM - 3TO APYIOM pe3yabTaT, W 3TO CIEACTBHE. HE BCErAa XOpOllo,
OPECTYIJICHUS] MOTYT OBITh BOCIPHUHSTHI HE MO BHHE KOr0-JIH0O, BUHOBHOTO B
aBapuu. «CoOBITUS U NEUCTBHUA, 32 KOTOPHIE HUKTO HE HECET OTBETCTBEHHOCTH,
MOT'YT CUMTATHCA MPECTYIUIEHHEM MIPOTUB BOJIM CTOPOH 00s3aTENbCTBAY.

OTH TEOPETUYECKUE CYXkKIACHHS OJHUMAIOT JIBA BaXKHBIX BOIIPOCA.

1) KakoBbI BO3MOKHOCTH IO CPABHEHUIO C MOITHOCTBIO JIEKTpUUeCTBa?

! JlepmorTor 0. M. OGsi3aTensCTBa BCIENCTBHE IPUYMHEHHS BPEA: TPAXIAHCKO-TIPABOBBIE OTHOIIEHHS,
0COOCHHOCTH OyXTaiTepcKoro ydera W HajJorosble acmekTsl // OduimanbHele MaTepHaibl Uil Oyxranrepa.
Kommenrapnu n xoncynsrammn. 2011. Ne 11. C. 13.

2 Jlepmontos 10. M. Vkas. cou. C. 13.

3 Apxunos JI. A. Pacnpesenenue T0rOBOpHBIX PHCKOB B IpaxkIaHckoM npage. M., 2012. C. 102.
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2) O HEBUHOBHOCTH, O KaKHX JIOASIX CJIEAyeT TOBOPHTH BO BpeMs
Mepomnpusatusa? CraenoBaTenbHO0, HEBUHOBHOCTh 1 HEBUHOBHOCTD - 9TO HE OJIHO U
To >k¢. OTCYTCTBHE BHHBI O3HA4YaeT, YTO HECYACTHBIN CiIy4ail TpoW30IIen B
pe3ynpTaTe NPUHYIUTEIIBHON CUTYallMHd, APYrOM CUTYyalMh, B KOTOPOM HUKTO HE
HECET OTBETCTBCHHOCTH, XapaKTepa BWHOBHOIO, HO HEBHHOBHOTO XapaKTepa
JPYroro Jula, JOJKHUKA.

CBs3pb MEXAy TEPMHHAMHU «HHIHICHT» H «POpPC-MAKOP» HUCXOIUT W3
PUMCKOTO 3aKOHa O KOH(DHUACHIMATBLHOCTU. DTO pa3IUvaeT MPOCTON HHITUIACHT
(casus) W HENpPeoaoIMMYI0 CUiy (casus maior). DTO Heu30eXKHOEe COOBITHE
(3eMIIeTpsiCeHHE, OIOJI3CHb, OOPYIICHUE, KpyIIeHre, rpadexk, rpadex, HalaleHHe
POTUBHKKA). B 000MX Cllydasx s COBCEM HE YYBCTBOBAJl Ce0s1 BUHOBATBIM. !

Jpyrumu cioBaMH, pUMCKHE IOPUCTHI pacCMaTpPUBAIN «CUTYyalluu» B Oojee
IIMPOKOM CMBICIIC, BKJTFOYAs IPUHYXJACHUE, M HHOT/Ia 3TH TEPMUHBI TI0JIBEPTaJIUCh
OJINHAKOBOMY HCTBITaHUIO: «OTBETCTBEHHOCTh 3a HAYaJl0 HEBO3MOXKHOCTH
paboThl €3 rpexa momkHuKa. Konery.?

OpHako HEBUHOBHOCTH JOJDKHUKA (WJIM BMHA JPYTUX JIMII) - 3TO HE TO K€
caMoe, YTO HEBHHOBHOCTh JOJDKHHMKA (HODKHHKA). Jla, MPUHYIUTETHHO, BUHBI
JOJKHUKA HET, HO 9TO HE 3HAYUT, YTO 3aKOH. Ujes «He Ha OCHOBE UeJI0BEYECKOM
BOJIM» OXBAaThIBAET M BJIACTh, U HEBUHOBHOCTh. B ciydae ymep6a, MpUIMHEHHOTO
3EMJIETPSICCHUEM, MPECTYIMHUK OTBETCTBEHHOCTHM HE HeceT. HecuacTHwIM cirydait
NPOU30IIENT B pe3yiabTaTe BHUHOBHOTO JESHHUS, HO MAaJOBEPOSTHO, HYTO OHO
IPOU30UIET, U B CHITy OOCTOSITEIBCTB JIeJia OHO HEYMECTHO WIIM HEIPEICKa3yeMo,
U B HEM HET XaJaTHOCTH.

OpHako BaXHO Pa3NMyYaTh MPUHYAUTEIbHBIA HEPOpPMaIbHBIA KOHTPOIb U
HEHACWJIBCTBEHHBIM  puck. @Dopc-Makop HE COOTBETCTBYET IOBEIICHHUIO
KOHAYKTOpa. YIepd NpPWYMHEH HE TIIOBEJICHWEM BHHOBHOTO, a JEHCTBHEM
HenpeoAgoauMon cuibl (3emiierpsicenue). [IpoOiema HEBMHOBHOCTH (M BHHBI)

3aKJIII04YacTCA B TOM, 4YTO BPCI, HAHOCHUMBIH HCIIPHUATHBIM OTHOIICHHWAM BHHOBHOI'O

' Cwm.: Hosunkmii U.B. Pumckoe acTHoe mipaBo : yaebuuk. M., 1999. C. 330.
2 Noxmes JI. B. Puvckoe gacTHOE 1paBo. M., 1997. C. 247.
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JWIIa, HEe 3aTMEBACTCI €T0 HIIM €€ COOCTBEHHOM BOJICH M IIOHMMAaHHUEM, TO C€CTh,
€CIM OH HEBUHOBEH, OH HAHOCUT Bped. BuHOBHas CTOpOHA MNPUYHUHSET
MOCJICICTBUSI, HO TeM HE MEHEE OH YTO 3TO OJOOpEHHE HE SBISETCS XOPOIIUM
pe3yJIbTaTOM - 3TO JAPYroil pe3yJsibTaT, U 3TO CIIEICTBUE. HE BCErJa XOpPOIIO HE
MOKET OBITh MPHUBJICUEH K MyOIUYHOMY Cyay. Dopc-Makop OTHOCUTCSI K OOKOBOM
CTOPOHE KOpIyca U UMEET HEBBICOKYIO UUCTOTY. Clie10BaTEIbHO, HEBUHOBHOCTD U
HEBMHOBHOCTb - 3TO HE OJHO U TO k€. OTCYyTCTBHE BHHBI O3HAYAET, YTO
HECUACTHBIM Ciydyail mOpou3ouen B pPe3yJbTaTe€ MPUHYIUTEIBHONM CHUTYaIWH,
JIpyrol CuTyallid, B KOTOPOM HHUKTO HE HECET OTBETCTBEHHOCTH, XapakTepa
BUHOBHOI'0, HO HEBUHOBHOT'O XapakTepa APYroro Juiia, JoJKHUKA.

B »ToM caydae cyauMoOCTh Bcerjia JAOJMKHA HAYUMHATHCS M0 MPAMOMY
Ha3HayeHMI0. ECIu BBISICHUTCA, YTO €CTh BECKOE U BIMATEIBHOE JEJI0, HEKOTOPhIE
rapaHTUM M BbBIBOJIBI OTHOCHTEIBLHO JTOr0 Jejda W HEBUHOBHOCTH 4YEIOBEKa
SIBJISIFOTCS. HEOOOCHOBAHHBIMH. XOTsI BO3MOXKHO, MOYKHO CKa3aTh, YTO MBI HE OyieM
HECTH OTBETCTBEHHOCTH B 3TOM BOIPOCE IPH JOKa3bIBaHUU (PAKTOB BEPXOBHOM
BJIACTH, HO ATO YKa3bIBaET Ha MPOXOXKJIEHHE J1e0ATOB U HE UMEET IOPUIUYECKOTO
3HaueHus. Hampumep, B OTCYTCTBME B YIOJIOBHOM CHCTEME YCTaHOBJIEHA
MPOTUBOIPABHAS JIESTEIBHOCTh TMOA03pEBAEMOro (KOTOpas YK€ HCKIIoUniia
OTBETCTBEHHOCTBH), M CJIEIOBaTEId U CYyAbl AHAIM3UPYIOT BOIPOC O TOM,
MPEIBUICIT WJIM HE TIPEIBUECII MOA03peBaeMblid. Hannune BpeqHbIX BO3JCHCTBUI U
BbI UX JINOO HE MPEABUINTE.

Benp B nenme BUHOBaTa HE Ybs-TO BHHA, @ BUHOBHBIN ((UTypaHT mpolecca).
Jloka3aTenbCTBO CBOCHM CHiIa TPAXKIAHCKUX IPaB W €€ YHHKAIbHOCTh. Oddu
NPUBOJIUT 37ech TnpuMep, wucnonbdys ITI0 B kadecTBe HakazaHus IS
MPECTYNTHUKOB, 3TO HAKA3aHWE HE SABJSACTCS XOPOIIMUM PE3yJIbTaTOM - OHO UMEET
pa3HbI€ TIOCJEACTBUS M IUIOXOW PE3yJbTaT HEBUHOBHOCTH HE O3HAYAET, YTO BbI
BUHOBHBI B 3TOM. BWHa Jpyrux 3a NpUUYMHEHHWE Bpea O3HA4yaeT, 4To JIUIIO,
ClenaBlIee HEMPaBWIbHBIM TMOCTYNOK (OOBHHSIEMbIH), OBUIO  Ha3HAYEHO

OTBCTCTBCHHBIM.
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Bomnpoc 0 HEBUHOBHOCTH BHHOBHOW CTOPOHBI JOJDKEH pPaccMaTpUBAThCS
TOJIKO B TOM CJydae, €CJIM YCTAHOBJICHO, YTO MPECTYIMHUK COBEPIIUI JTEHCTBUE,
JIUYHBIC OTHOIIEHUS U PUCKH, CBA3aHHBIE C €r0 WJIH €€ MOBEICHUEM.

CrnenoBarebHO, HEBUHOBHOCTh U HEBHHOBHOCTH - 3TO HE OJIHO U TO XKe.
OTcyTcTBHME BUHBI O3HAYaE€T, YTO HECYACTHBIM CiIydail MPOU30UIET B PE3YyJbTATE
IIPUHYAUTEIIBHON CUTyallMd, OPYrOM CUTyallUd, B KOTOPOM HHUKTO HE HECET
OTBETCTBEHHOCTH, XapaKTepa BUHOBHOTO, HO HEBHMHOBHOTO XapakKTepa JIPyroro
JU1A, JOJDKHUKA.

Tonmbko B TMOCIEAHEM COCTOSHUU (HEBMHOBHas TpaBma). [lonsatue
«OTACHOCTBY» CJHEAYEeT OTACIUTh OT KOHTEKCTa B CMBICIIE YEJIIOBEUECCKOMN
HEBUHOBHOCTH. B 3THMOJIOTMYECKOM CMBICJIE OHO OIIMOOYHO «IOSIBJISIETCS U
BO3HUKAET HEOKUIAHHOY. |

Cnyyait - 9TO CHHUCOK JeJl, KOTOpbld HaxomuTcs moxa jaenoM. CoriacHo
IpaXKJaHCKOMY MPaBy OTBETCTBEHHOCTh BCEr/ia BOZHUKAET 03 4yBCTBa BUHBI. 10
€CTh B (DOPMUPOBAHMM ITUX AKTOB BOOOIIE HET HE3aBUCUMOU CTOpOHBI. B »TOM
CJIy4yae yCTaHOBJIEHUE HEBUHOBHOCTH JIMLIA HE UMEET IOPUIUUECKOTO 3HAUYCHHS.

HesaBucumo oT TOTo, CKOJIBKO Bbl 3aHUMAETE, KOPIIOPATUBHAS OPraHU3aLIMs
HECET OTBETCTBEHHOCTH (CcTaThd 401 poCCUNCKOTO 3aKOHOAATEIbCTBA), Biajelell
paclIMpeHHOro UCTOYHUKa pucka (ctatha 1079 3akoHa O BHYTpPEHHHUX Jeiax,
nyHkTel 1 u 3) u tak panee. Poccuiickas denepanusi mojaana MCK, B KOTOPOM
TOBOPHUTCS, YTO TOJIOKEHUS MyHKTOB | u 3 craThu sBisroTcs «1079 mybmuaHOTO
3akoHa Poccuiickonn ®enepauum», 4TO SBISAETCS «IOPUIUYECKH NPU3HAHHBIM
yCIIOBUEM COOJTIOICHHS TIPUHITUIA 003aTEIPHON OTBETCTBEHHOCTH U MPUYNHEHUS

Bpenay». YeM MPECTYIHMK, HCXOS U3 PUCKA CIydaiiHOro paHeHus "..2

! Jlonmatur B. B., Jlonatuna JI. E. Pycckuit TonkoBeIii coBaps. M., 2004. C. 413.

2 Onpenenenne Koucrurynmonnoro Cyma P® «0O6 oTkase B NPHUHATHH K DPACCMOTPEHHIO KAIOOBI
HEKOMMEPUYECKOM OpraHM3aliM - YUPEKICHHS 110 YIpaBiIeHHIO NepcoHanoM «llepcoHa» Ha HapyleHne
KOHCTHTYLIIMOHHBIX IIpaB M CBOOOJ TOJNIOKeHWsIMH TyHKTa 2 crath 4 Hanorosoro komekca Poccuiickoit
Oeneparmy: onpeneneane KC PO [or 05.11.2002 r. Ne 319-0] // Bectauk Koncrutyimonnoro Cyma PO. Ne 2.
2003.
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OTOT METOJI JOAaBHO IMOJIYyYWJI Pa3BUTHE B OTedecTBEHHOM mnpaBe. O.A.
KpacaBunkoB nuier: 3To 4yBCTBO OTBETCTBEHHOCTH U TOJIKOBaHUE KoHcTUTyIIMN
OJIMHAKOBO MPUHUMAOTCS TIPU BBIHECEHHMH IIPUTOBOpa. !

Takum oOpa3oMm, pHUCK CIy4alHOrO paHEHWs MpeAcTaBiIseT coOoi
HEBUHOBHYIO OTBETCTBEHHOCTh BHMHOBHOrO. Cily4ailHOE paHEHHUE - 3TO
HEBUHOBHBIM AKT HEBHMHOBHOI'O YEJIOBEKA. 31€Ch BO3MOYKHOCTH HE BKJIIOYAET
o0s3aTenbHyl0 cuTyaluio. YTo 3TO 0m00peHHe He SABIAETCS XOPOLIMM
pE3yJIBTATOM - 3TO JAPYrOM pE3yJbTaT, W 3TO CIEACTBUE. HE BCETJa XOPOILO.
OObsAcHAS puCK, cyd ckazan: «Puck - 3TO morepst WiM IOBpEXIECHUE TOBapa,
BbI3BaHHAsl TPUYMHAMH, HE 3aBUCSIIMMU OT TNpoJaBla M IOKynartesis, B
pe3ynbTaTe CIIy4aiiHbIX COOBITUI MU 00S3aTENbHBIX 00CTOATENLCTBY. >

Jlonar (1en0) He BKJIKOYAeT OTBETCTBEHHOCTh «BUHOBHOT'0» OOIIECTBA,

KOTOpPOE HECET OTBETCTBEHHOCTh NeEpel OU3HEeCOM, U TeX, KTO HE BeJleT

OM3HEC B COOTBETCTBUHM C 3aKOHOM WM cornameHueMm. B cdepe uncthix

00s13aTeNbCTB THUIIBI JIOJITOB BOOOIIE He mpuMeHstorcs. Jlemo sBisercs

JAPYyTUM BUAOM YIOJOBHOIO NPECTYIUIEHUS M HE BKIIOYAET B ce0s BUHY

IPECTYITHUKA.

Takum oOpa3omM, NMPUHIMI HEBUHOBHOCTH OOBIYHOTO IpaBa HE B IOJIHOM
Mepe NPUMEHSETCS IIPAaBOBOM CHCTEMON M JOJDKEH KOPPEKTHPOBATBHCS C YYETOM

HE3aBUCHUMOCTHU N YUCTOTHI ACJIa.

' Onpenenenne Ilepmckoro kpaeBoro cyma [or 11.04.2012 1. mo memy Ne 33-2945] : JlokymeHT
omyo6nrkoBaH He 061 // Koncynprant Ilmtoc: cripaB. mpaBoBasi cucrema.

2 MMocranosnenne ®AC Bocrouno-Cubupckoro okpyra [or 22.07. 2002 r Ne A19-7778/01- 35/02-20-D02-
1780/02-C2 ] : lokymenT omy6nukoBaH He 061 // Koncynprant [lmtoc: cnpaB. mpaBoBas cucremMa.
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I'TABA 2. OCHOBAHUSA OCBOBOXAEHUSA OT I'PAXKAAHCKO-
MNPABOBO OTBETCTBEHHOCTH BE3 BUHBI: BOIIPOCHI
INPAKTUKHA

2.1. llonsAiTHE W CYIIHOCTH MHCTUTYTA OCBOOOK/ICHUS OT OTBETCTBEHHOCTH 0e3
BHHBI

[TpyHIIM  MHCTUTYITMOHAIM3AIMK  OCBOOOXICHUS OT OOINECTBEHHOMN
OTBETCTBEHHOCTH 0€3  ONIMOOK, SBISCTCS OPUEHTHUPOM,  TO3BOJISIOIINM
PETYIHPOBATh OTHOIICHUS MEXKIY YYaCTHHUKAMU OOIIeCTBEHHOTo Aoxoaa. OTMeHa
NPAaBWI YYPEKIACHUS 3aKIIFOYACTCS B TOM, YTO OHO HajaraeT mTpadsl TOJBKO B
TOM CJIy4ae, €CJI He MPE0CTaBIIsIeT HHPOPMAIIUIO O CYIIECTBOBAHUY CUTYAIIH, B
KOTOPBIX JTUII0 MOXET OBITh OCBOOOXKICHO OT OTBETCTBCHHOCTH.

brnaronpusTHBI XapaKTep YCIOBHH OTHpPaBKH B KpPEAUTHOE OFOPO
MOJTBEPKAACTCA TeM (aKTOM, YTO HAJOXKCHHE ITPadoB M HAIWYUE JHIOTHBIX
YCIIOBH SIBIITFOTCS MPaBaMU MOTEPIIEBIINX U TOJKHUKOB.

KoHTekCT fena o rocy1apcTBEHHOM JIOJITE OMPEACIISIETCS STUM PHHIIATIOM.
DTO pelieHrne BHITEKAeT M3 M OTpakaeT 3HAYCHHWE MECTa M POJIM BEPXOBEHCTBA
paBa, KOTOpoe siBiIsieTcss 0a30BOM KOHIICTIITUEH ITyOJIMYHOTO MpaBa.

Wrak, 1a, MpUHIUIIEI TPAKIAHCKUX CBOOO HE JIUIICHBI IOCTOMHCTB, HO, KaK
NpaBUJIO, CBS3aHBl C MPHUHIMIIAMA OOIIECTBEHHOW OTBETCTBEHHOCTH. OITO
MOHUMAETCS] KaK OCHOBHOW TMPHWHIIUII, OTPAXKAIOUIUN TPUPOAY, XapaKTep U IIeJb
0OIIECTBEHHOIN OTBETCTBEHHOCTH.

Takue MyHKTHI JOJDKHBI BBITIOJNHATHCSA HaJJICkKAIUM 00pa3oM, IMOKa3bIBas
KOHKPETHBIM CIHCOK OOCTOSTEIBCTB, KOTOPHIE CIIOCOOCTBYIOT, KOTOPHIE MOTYT
IIPOU30MTH, €CIIM 3TO BO3MOXKHO, B TEUCHHUE MEpPUO/a JCHCTBUS KOHTpakTa. [lpu
3aMoOJHEHUM JTOTO CHHUCKa (aKTOPOB HEOOXOAMMO YUHUTHIBATH JKOJOTHUYECKUE
XapaKTEPUCTUKH TEPPUTOPHH, COLMATbHBIC (PAKTOPHI CTPaHbl WJIH PETHOHA, B
KOTOPOM CTOPOHBI pa0OTaIOT, XapakTep COTJIANMIECHUS U MPOJODKUTEIBHOCTh €T0

JICHCTBUA.
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B sToM cniydae oH He 00s3aTeNbHO AOJMKEH UMETh IPU3HAKKA HOPMATbHOCTH,
MOATOMY HET HEOOXOJMMOCTH JIOKa3blBaTh €ro IMPOUCXOXKJECHHUE, YTOObI
O0CBOOOJIUTHCSI OT OTBETCTBEHHOCTH.

Onna W3 ompenensioNIMX IEHHOCTeW pacKpbITUS CTaTyca areHTCTB IO
o0JieryeHuto OpeMeHH TroCyIapCTBEHHOTO JI0JIra - 3TO MPUHIIUI CIPABETUBOCTH.
CnpaBeJIMBOCTh - 3TO BUACHHUE MPABEAHOCTH, CBA3aHHOE C Pa3BUBAIOLICHCA
UCTOPUEH YHHKabHOW KOHIIEIIIMU MPaB YEJIOBEKA. DTO TPeOYyeT peakiuu MExXy
UCTUHHOW BaXXHOCTBHIO OTACJIBHBIX JIUI[ YTO 3TO OJ00PEHUE HE SBIISETCS XOPOIIUM
pe3yabTaTOM - ATO JPYrod pe3ysbTaT, U 3TO CJIEACTBHE. HE BCErjJa XOpOIIO U
COIMMATIBHBIX TPYNI M WX COLUHAIBHBIM CTaTyCOM, MEXJAYy WX IIpaBaMH U
00sI3aHHOCTSIMU, a TaKXKe€ MEXIy ACHCTBUSIMU W HaKazaHUsIMHU. TakuM 00pa3om,
MPUHITUIT CIIPABEVIMBOCTH HAXOJUT CBOE OTPAKEHHE B MPEJIOCTABICHUU TEX, KTO
00s13aH OpaTh Ha ce0s OTBETCTBEHHOCTh MEpea OOIIECTBOM, U B BO3MOXKHOCTH
IPEAOCTaBUTh JI0KA3aTENbCTBA TOTO, YTO 3TO CIYXUT OCHOBAaHHUEM JIA
ONpaBAaHUs B COOTBETCTBUU C 3aKOHOM.

Crnenyromass KOHCTUTYLHS SIBISIETCS 3aKOHOAATENBHBIM IOJIOKEHUEM, U B
ATOM ClIy4ae OTBETCTBEHHOCTh TNPUHYAUTEIBHOTO HCIOJHUTENS MOXET OBIThH
CHATA TOJBKO MO 3aKOHHBIM NpUYMHAM. B HEKOTOpPBIX CIydasX 3aKOH MOXKET
UMeTh OJHY M3 3Tux npuuuH (I'pakmanckuii xkojaekc Poccuiickoit denepanum,
gacth 1 ctatbu 1073, gacte 1 ctatbu 1076) 4TO 3TO OMOOpEHHE HE SBIISCTCS
XOpOIIMM PE3YIbTaTOM - 3TO JIPYrod pe3yiabTaT, U 3TO CIEACTBUE. HE BCETrna
XOpOWIO U APYTYyIo MpaBoBylo cuiy (4acts 2 crateu 401). He npenycmatpuBaer
opuanueckoil orBerctBeHHOCTH 3a Ctatha 476 Kogekca. Pycckuit), uenp
notepnesuiero (ct.1 ¢t.1079 'K P®) u ap.

[ToaTomy uJeanbHbl cleayIonme MPUHIUIIBI 0011IeCTBEHHOM
OTBETCTBEHHOCTH.

1) npuHLIMT cIpaBeIMBOCTH;

2) IlpunIun xopouui.

3) [IpuHuun npu3HaHUs BUHBI.

4) TlpaBOBbIC TPUHIIUIIBI.
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Conepxanue # coiepkaHue OeCIUIaTHOrO TOCYJAPCTBEHHOTO S KUJIbS
COCTOMUT U3 JABYX OCHOBHBIX KOMIIOHEHTOB. [lepBbIil BBITYCK pacKpbIBAaeT OOIIMIA
(MpaBOBOM) KOHTEKCT IOPUIWYECKOTO JIMIlA, BKJIIOYas HA0Op COOTBETCTBYIOIIUX
MIPABOBBIX HOPM, PETYIUPYIOMINX PA3JIMYHbIE TPYNIbI OTHOLWIECHUH, YTO SIBISECTCS
BOIIPOCOM T'OCYJIapCTBEHHOM TMOJUTUKU. YTO ITO OAOOpEHHE HE SBISCTCS
XOpOILIUM PE3YJAbTATOM - 3TO JAPYrOM pe3ysibTaT, U 3TO CIEACTBHE. HE BCErAa
xopomio. [lpunmuner storo pazaena llenTpa cBoOOaBl 00BbEAMHEHUN KOHTEHTA
W3JIOKEHBI B PA3JIMYHBIX pa3jienax pOCCUHCKOTO BHYTPEHHETO KOJIEKCA.

Takum oOpazom, o6mmii paszgen Koxaexkca mnoBeaenus Poccuiickoit
deneparuu COACPKUT TOJIOKEHHS, MPETyCMaTPUBAIONINE OTKAa3 OT MyOJIUYHBIX
00s13aTeNIbCTB  MEpea  JUIAaMH, KOTOpble HE BBIMOJHWIA CBOU JICJIOBBIE
00s13aTeNbCTBA WJIM UHBIM 00Pa30M HE BBITIOJIHWIIM CBOM JIEJIOBBIE 00s3aTeIbCTBA,
B ClTy4ae HEBO3MOYKHOCTH J0Ka3aTeIbCTBA 3P(HEKTUBHOCTU. U3-3a IPUHYKICHUS. ,
Penkoe u HenszbexHoe B cutyanuu ¢ PO).

HekoTopele mpaBoBbIE MOJOKEHUSA, KOTOPHIE NMPUMEHSIOTCS K Pa3IMYHbIM
TUIIAaM KOHTPAaKTOB, AOMYCKAaIOT OCBOOOXKICHHUE OT TPaXTAHCKON OTBETCTBEHHOCTH
3a AedeKThl TOBApOB, MPOJIAHHBIX U KOH(DUCKOBAHHBIX TPETHHUMHU CTOPOHAMHU 0e3
xanaTtHocTu npojasna (myHKT 1 ctateu 401, nmyHkT 2 ctatbu 476, ctaThs 4 495
cratb). Komekc Poccuiickoir ®enepanuu). Ilonoxenuss Kopekca mnoBeneHus
Poccuiickoit @enepanyu 1O PETYJIMPOBAHUIO HEMPABOMEPHBIX OTHOIICHUMN
coziepkat HabOp MPaBOBBIX HOPM, MO3BOJISIONIUX OCBOOOXKICHUE OT TPaXkIaHCKOM
OTBETCTBEHHOCTH 0€3 XaJlaTHOCTH POJUTENEH (IPUEMHBIX POJUTENECH), OMIEKYHOB
3a ymep0, NPUYMHEHHBIA JETbMH, HE JIOCTUTIIMMHU COBEPIICHHOJNETHS. W3
(HecoBepiieHHoneTHUX ) yeThipHaanaTh. (Ct. 1 ct. 1073 CemeitHoro koaekca PD),
rpakJianam, MpU3HAHHBIM He3akoHHbIMU (. 1 ct. 1076), yTo 3TO O0O0OpEHHE HE
SBJISICTCS. XOPOLIUM PE3YJIbTaTOM - 3TO JIPYrOM pe3yibTar, U 3TO CIEICTBUE. HE
BCETJ]a XOPOII0, OpraHu3alys ONeKH U TPaBM OT BpeJa, MPUUYMHEHHOTO (PakTopoM
pUCKa IPYTUM JIMIAM IOPUIUYECKUMU JUIaMHu U rpaxaaHamu (ct. 1079 a63. 1,

a03. 2 cr. 1083), mocTaBUIMKaM WA MPOU3BOJUTENSM TOBAPOB, MPOIYKIIMU HIIH
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yCIIyT 3a yuiep0, NpUUUHEHHBIN AedeKTaMu TOBapoB, ycayr uiu ycayr (ct. 1098
I'KPD)urt. M.

[Ipu pa3paboTke TUNOBOU (OJHO3HAYHOM) cTaThbM O coaepxaHuu lLlentpa
IPaKJAHCKUX CBOOOJ BaXKHBI clieqytouiue MoMeHThl. [IpoOnemsbl, CBSi3aHHbBIE CO
chepoil cuctemMbl OOILIECTBEHHONM OTBETCTBEHHOCTH TpakIaHCKOrO TIpaBa U
B3aUMOJICHUCTBUSL C JPYTUMHU CTPYKTYpamMH, BO3MOXXHO€ pEIICHUE IMyTeM
BKJIFOUEHHUS YTO 3TO OA00pEHHUE HE SBIISIETCS XOPOIIMM PE3YJIbTaTOM - 3TO JAPYTroi
pE3yNbTaT, U 3TO CIEACTBUE. HE BCETJla XOPOIO, CIEIUATbHBIX 3aKOHOB B 00111€e
npaBo Poccuiickoit denepanun 6€3 oMMOOK, 1a€T BO3MOXXHOCTh U OCHOBAaHUE JIJIs
OTKa3a OT IrpakJaHCKO OoTBeTCTBEHHOCTH. [loapoOHOE M3ydeHHe coaep aHusi U
OPUYMH OCBOOOXJIEHUS (CHCTeMa W JaHHbIE) OpraHa IO OCBOOOXIEHHUIO OT
TOCYJapCTBEHHOM OTBETCTBEHHOCTH 0€3 OIHMOOK.

bezommbounas npoueaypa aMHUCTUN U PABOBAasi OCHOBA JJIS TPaXkIaHCKUX
JIeJT BKJIFOYEHBI B YCTaB MCCJIEI0BATEIBCKOTO YUPEKICHUS, 1 OrOBapUBaeTCs, UYTO
JOJKHUK HE HECET OTBETCTBEHHOCTH IIPU JIOKA3aTEeJIbCTBE HAIUYMS YCJIOBHM,
IIPEyCMOTPEHHBIX 3aKOHOM.

Takum oOpa3oM, JoKa3aTebCTBA W JOKa3aTelIbCTBA JOJDKHBI OBITH
IpeACTaBICHbBl B TPOIECCE TOCYJAapPCTBEHHOTO OOBHHEHHS 03 OIIMOOK.
[TockonbKy BOMPOC O J[IOKA3aTENbCTBAX M JIOKA3aTENbCTBAX IO TPaKIAHCKUM
nemam  perynupyercs  ['paxmanckum  konekcom  Poccuiickoit  Denepanuw,
OCHOBaHUS JJisI BO30YXKIEHHSI TPakIaHCKO-IIPABOBOW OTBETCTBEHHOCTH CIIEyET
UCKaTh B CTaThsX 3TOro 3akoHa. [lo WX MHEHMIO, KaXaash CTOpOHA JIOJHKHA
JI0Ka3aTh OOCTOSATENIBCTBA, SBISIONIMECS OCHOBAaHUEM JUIsI TMPETEH3UH W
BO3PAKEHUM.

['oBops 0 MOpUAWYECKUX TPHUMHAX, JIEKANIUX B OCHOBE OE3ympeuHOro
UCKIIIOUEHUS TPaXAAaHCKOW OTBETCTBEHHOCTH, CIEAYET OTMETUTh, UTO OHU OYEHb
pazHooOpa3Hbl. OpHa M3 CaMbIX 4YacThIX MPUYUH - HEBUHOBHOCTb, O YEM
CBUJIETENIbCTBYIOT KOMITYJIbCUBHBIE JIIO/TH.

Kak xopomio u3BecTHO, B OTpaciifiX IpakJAaHCKOro IMpaBa, IJI€ MPUHIIUI

OpE3yMIIIMK HCBHHOBHOCTH IIPM OTCYTCTBHMHM BHHBI BOO6H.I€ HEC BO3HHKACT,
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[IO3TOMY HEBHHOBHOCTb HE pacCMaTpUBaeTCs TaM KaKk OCHOBAaHUE JJIs
OCBOOOXKJEHUSI OT IOPUIAMYECKUX O0053aTeNbCTB. , HO Kak YCIOBUS 3a €ro
npeaenamu.

B rocygapcTBeHHOM MpaBe NPUHLUIN NPE3YMIIIIUUA TOTO, YTO JIEJIO SIBJISIETCA
3aKOHHBIM, TIO CYyTH, SIBJIS€TCI OpeMeHeM J0Ka3aTelIbCTBa HEUCTIOJHEHHUS
00s13aTE€NbCTB, €CJIM €r0 HaJIU4Yhe CTAHOBUTCS Pa3yMHBIM OCHOBAaHHMEM IS
OTBETCTBEHHOCTH, 3TO 3aBUCHUT OT JIMIIA, COBEPIIUBIIETO HAPYIIECHHUE.

Yuiep6, mpUUMHEHHBIH JIMYHOCTH WJIM WMYIIECTBY TpaKJaHUHA, a TaKKe
yiep0 HUMYIIECTBY HOPUAMYECKOTO JIMIA TMOJJICKUT BO3MENIEHUIO B IOJTHOM
o0beMe JuIoM, NMpuYuHUBIINM yiiepO. [lo 3akoHYy OTBETCTBEHHOCTH 3a yIIEepO
MOET OBITh BO3JI0’KEHA Ha YEJIOBEKa, KOTOPHIM HE HECET OTBETCTBEHHOCTH 3a
TpaBMy.

Bonpoc o BausHUM BUHBI HA BUHY OTHOCHUTCSI K BOIPOCY MOHUMAHUSI BUHBI.
Jluo, TpUYMHUBILEE aBapuio, OyJEeT OCBOOOXJIEHO OT KOMIICHCAIlUU 3a
MPUYMHEHHBIN BPEJI, €CIIM OH 00€CIeUnT, YTO0kI yiiepO ObLT MPUYUHEH HE IO €ro
BUHE. 3aKOH MOKET MPEJAOCTaBUTh KOMIICHCAIIMIO 32 TEJIECHBIE MOBPEKICHUS
Jaxe mOpu OTCcyTcTBUM mpaBoHapymuteneid (ct. 1064 'K P®). OrcyrcrBue
HakKa3aHWs W 00sA3aTEIbHOC YTBEPXKICHUE JIMI[ CBA3aHO C TPaxIaHCKUM
IIOMWJIOBAHMEM B HECKOJBKHUX CTarhixX ['paxkmaHckoro koaekca Poccuiickoi
denepanum.

Takum o0pazom, ompejeneHrne HEBUHOBHOCTH KOMITYJILCHBHOTO YEJIOBEKa
TpeOyeT 4eTKoro oObsiCHeHUs ero Meiciel. B cratesax ComumansHoro kojekca PO,
JAIONTUX OCHOBAHUS JUIsI OCBOOOXKIIEHUS OT TPaXKTAHCKOW OTBETCTBEHHOCTH 0€3
OmMMOKA B pamMKax OTBETCTBEHHOCTH, HET yKa3aHWs Ha TNpu3HaHue BUHBL OH
COAEPKUT TOJNBKO HCKyccTBO. 401, perynupyromass OTBETCTBEHHOCTH 3a
HapyllIeHUEe JIOTOBOPHBIX 0053aTelbCTB. B HEM TrOBOPUTCS, UYTO «UYEIOBEK
CUMTAETCS HEBUHOBHBIM, €CIM C YPOBHEM OCTOPOXHOCTH M TIOHUMAaHWS,
TpeOyeMbIM OT HEro B popMe 0053aTEIBCTB U MPaBUII MOBEJICHUS, OH IPUHUMAET

BCC pa3yMHbIC MCPHBI AJI BBIIIOJTHCHUA OTHUX 00513aTEIILCTBY.
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MOXHO TONBKO MPEANON0XUTh, YTO MPABOBBIM OCHOBAaHUEM aMHUCTHHU
pabcTBa sABIsSETCS HEOOXOAMMOCTD B HAIJIEXKAIIEM Cllydae 00513aTeIbHOM 3a00Thl U
ITOHUMAaHUS JIFOJIEH.

Takue MyHKTHI JOJDKHBI BBIMOJHATHCS HAJJIEkKAIIUM 00pa3oM, MOKa3bIBas
KOHKPETHBIM CIHUCOK OOCTOSTENBCTB, KOTOPHIE CIIOCOOCTBYIOT, KOTOPBIE MOTYT
POU30MTH, €CIIM 3TO BO3MOXKHO, B T€UEHHE Mepuojaa ACHCTBUS KOHTpakTa. [Ipu
3aMOJHEHUU 3TOTO CHHCKa (PAKTOPOB HEOOXOAMMO YUYWUTHIBATH JKOJIOTHUYECKHE
XapaKTEPUCTUKU TEPPUTOPHUH, COLMATbHBIE (PAKTOPHI CTPAaHbl WIM PEruoHa, B
KOTOPOM CTOPOHBI pabOTarOT, XapakTep COTJAIICHUS U MPOJIOJKUTEIBHOCTh €ro
nevctBusi. B aTOM ciiydae OH He 0053aTeNbHO JIOJDKEH HWMETh MPU3HAKU
HOPMAJILHOCTH, MO3TOMY HET HEOOXOJUMOCTH JIOKa3bIBaTh €ro MPOUCXOXKIACHUE,
YTOOBI OCBOOOIUTHCS OT OTBETCTBEHHOCTH.

[Tomumo Beieyka3aHHbIX mpuuuH, I[lyOnuunbiii kogexc Poccuiickoii
Qenepanuu  OpeAyCMAaTpPUBAET PAA  APYTHMX YBAXKHUTENBHBIX IMPUYUAH IS
OCBOOOXKJIEHUS OT OTBETCTBEHHOCTH TOCYAAapCTBA. JTO, B YAaCTHOCTH, BKIIIOYAET
IEJIOCTHOCTh MHGOpPMAIIMK, TPOTUBOpEUalel JOCTOMHCTBY, JIOCTOMHCTBY H
nenoBor penyrauuu rpaxkiaanuHa (crateu 151, 152 ComumanbHOro Kojekca
Poccuiickoit denepanun), CHIIy IPUHYXKISHUS, TO €CTh 0OCTOSITEIILCTBA SBJISIOTCS
Ype3BBIYaiHBIMU M HEU30CKHBIMU B AaHHBIX oOctostenbeTBax. (I1. 3 cr. 401; .
1079; ct. 1098 YK P®), npocTynok (MpoOTUBO3aKOHHBIN), YMBICEJ MOTEPHEBLIETO
(m. 2 m. 1 ct. 376 ct. 1079 'K P®), Tarke moaTBepkaaeTCss 00513aTeIbHBIM JIUIIOM.

[Tprannbl 6€30MMO0YHOTO OCBOOOKIEHHUSI OT TPAXKITAHCKUX O00S3aHHOCTEH
TECHO CBSI3aHBI C TMPUYMHAMH 3aMpeTa, KOTOPhIE PETYIUPYIOTCS MYyOINIHBIM
npaBoM. B cootBerctBum co cr. B coorBerctBUM ¢ 400 ['ocymapcTBEHHBIM
konekcoMm Poccuiickoit deaepaiiuu s ONPEEICHHBIX BUAOB O005S3aHHOCTEH U
00513aTENbCTB, CBSA3AHHBIX C OIPEACICHHBIMA BHAAMH pPAabOT, 3aKOH MOXKET
OrpaHWYMBAaTHL TMPaBO Ha TMOJIHYK0 KOMIIEHCAlUI0 yiiepbda (orpaHuyeHHast
OTBETCTBEHHOCTH ).

OcHoBaHMeM ISl TIOTAILIEHUS] TOCYJJAPCTBEHHOTO J10JIra MOXET OBITh 3aKOH

WK JO0roBop 00 OIIpCACICHHBIX 00s3aTeNbCTBAX. CHUJIA I'paXXKIaHCKHUX IIpaB U €C
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YHUKAJIBHOCTh. DU npuBoauT 3Aech mpumep, ucnoiabdys [TIO B kadecTBe
HaKa3aHUs JJisl IPECTYIMHUKOB, 3TO HAKA3aHUE HE SIBIIAETCS XOPOIIUM PE3YJIbTaTOM
- OHO HMEET pa3Hble TMOCIHEACTBUS W IUI0OXOW pe3yabraT. OpHako paHee
COTJIACOBAHHOE COTJIallieHne 00 OTMEHE OTBETCTBEHHOCTH HEJEUCTBUTEILHO (CT. 4
cT. 401 DTrueckoro koaekca PD). HekoTopble mpeIMeThl cujia rpaXJaaHCKUX MpaB
U €€ YHHUKaJbHOCTh. DU NpUBOIUT 311eCh npumep, ucnoib3ys ['TIO B kauecTBe
HaKa3zaHus JJIsl TPECTYITHUKOB, 3TO HAKA3aHUE HE SIBIIIETCA XOPOIIUM PE3yJIbTaTOM
- OHO UMEET pa3HbIe MOCJEACTBUSA U TJI0OXOU pe3ysbTaT HUMEIOT HEOJIaronmpusiTHbIE
MOCJICICTBUSL M KaXyTCs BHEITHUMH JedeKkTaMH, HO Ha CaMOM Jejie SBIISIOTCS
HE3aKOHHBIMU. B YacTHOCTH, 3TO AEHCTBUS, BBIMOJHIEMBIE B OOOPOHUTEIIBHOM
CUTYyaIu1, UMEIOIIEeH 00JIbIIIOe 3HAUCHUE U HEOOXOIUMOCTb.

I[Ton HeoOXoguMOHW 3alIMTOM TIOHMUMAETCS CHUTyalusi, B KOTOpPOH
3JIOYMBIIIJICHHUK MOXET TIOHECTU YOBITKH, 4YTOOBI TPEAOTBPATHUTH OMACHOE
BTOp>KEHUE B COOOIIECTBO, OPraHU3allUU, APYTUX TPAXKIaH U CaMUX 3aIUTHUKOB.
TpaBma Hamamaromero B TpeOyemMol OOOPOHUTENBHOW TMO3UIIMU CUYHTAETCS
3aKOHHOW W TOSTOMY HE€ MOJJISKHUT KommeHcanuu. Ecinmu TpeOyemblil mpenen
0€30MacHOCTH TPEBBIIICH, OTBETCTBEHHOCTh BO3HUKAET B IIMPOKOM CMBICIE
(ctatbs 1066 Konexca mnoBenenuss P®D); cuna TpakaaHCKUX TIpaB U €€
YHUKAJIBbHOCTh. DU NpHUBOAUT 31ech mpumep, ucnonb3ys [TIO B kauecTBe
HaKa3aHUs JJI1 NPECTYIHUKOB, ’TO HAKa3aHUE HE SIBJISIETCS XOPOILIUM PE3yJIbTaTOM
- OHO HMMEET pas3Hble NOCIEACTBHS M IUIOXOM pE3yabTar, IEUCTBUS TAKHUX
IIPECTYITHUKOB CYUTAIOTCA HE3AKOHHBIMM.

Upe3MepHast TOTPEOHOCTh pacCMaTPUBAETCS KaK COCTOSIHUE, IPU KOTOPOM
BO3HUKAECT MOTEps M1 YCTPAHEHHUS] PUCKA JJIsI CaMOT0 NPaBOHAPYLIUTENS WU
JAPYTHX JHI, €CIU PHUCK B OMPEJCICHHBIX OOCTOSITENIHCTBAX HE MOXKET OBITH
yCTpaHeH ApyruMu crnocoOamu. JleicTBUS cuia TpaXkJAaHCKUX IpaB U €€
YHUKaJIBHOCTh. DdPu mpuBoAUT 31ech npumep, ucnoibdys [TIO B kauecTBe
HAKa3aHUs JJIsl MPECTYIMHUKOB, 3TO HAKA3aHUE HE SIBIIAETCS XOPOIIUM PE3YJIbTaTOM
- OHO MMEET pa3Hble NOCIEACTBUS M IUIOXOM pPE3yibTaT IMPABOHAPYIIUTENS B

Ype3BblYaHOM CHUTyallMM HE HapyllalT 3aKOH, HO MNyOJWYHOE MpPaBo
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MpeaycMaTpUBaeT CUCTEMY pacupeneneHus yOobITkoB (cT. 1067 HaumonansHOro
kojiekca Poccuiickoit deneparun).

HaubGonee 4vacTbiMM NpUYMHAMHM HE3aKOHHOTO CHSTHS TOCYAAapCTBEHHOMN
OTBETCTBEHHOCTH SBJIAIOTCS OOCTOSITENIbCTBA, JJIEKTPUUECKass MOIIHOCTh H
omuOKa moTepreBmero. Bo3MOXKHOCTH OCTalOTCS HEOXKUJaHHBIMU. [l Hero
xapakTtepHa d(dexTuBHas npoduUIaKTHKA: €CJIU OCO3HABaTh BO3MOXKHBIC
NOCJIEICTBUS, PUCK MOKHO MPENOTBPATUTb.

dopc-MaxKop paccMaTpUBaeTCs KaK HEOOBIYHOE U HEM30EXKHOE YCIOBUE
pa3IuueHusi 3HAKOB MPHU OMpeAeieHHbIX oOcrositenscTBax (m. 1 cr. 202, m. 3
npumedanue 401 'K P®). HeoObluHasi cutryanusi mo cCBOEMYy MPOMCXOXKICHHUIO,
MacTaly, CHiie U TPOUCXOKICHUIO.

Bo3HuKHOBEHHE CBEpPXCIOCOOHOCTEH HE COOTBETCTBYET JIESTEIIbHOCTH
OTBETCTBEHHOro Jinna. CHUloBO€ NPHUHYKJICHUE HE 3aBUCUT OT IMPUBEPKEHHOCTH
YYaCTHUKOB  NPaBOOTHOILIEHUSM M, Kak  [pPaBWIO, HE  BKJIKOYAET
npeacyuecTsoBanie. MHOrqa BO3HUKAOT CUTYAlMU, KOT1a HENPEoA0IuMas cuia
B TOW WJIK UHOM CTENEHU NPEIABUINTCS.

CornacoBaHHOCTh cojepkaHus «hopc-Makopa» OObEKTHBHA, OHA 3aBHCHUT
OT KOHTEKCTa, MECTa M BPEMEHHU, a HE OT OTHECIbHBIX CTPyKTyp. Hampumep,
ajganTanus W oOpalieHue K HEeOJIIaronmpUsATHBIM TIOTOJHBIM YCIOBUSAM KakK K
npocToil cutyaruu. Ho ecnu ecTh rpaj, CHEr B HEOOBIYHOE BpEeMs roja, UIOHb-
aBI'YCT, U UX IPOSBICHUE HACTOJIBKO HEOOBIYHO, YTO CKAa3bIBAE€TCA HA (YHKIMU
T'OJIOBBI, BOSHMKAET HENPEOJ0IMMAs CHUJIIA.

CHuXeHHe OTBETCTBEHHOCTH U3-3a (OpPC-MaKOPHBIX  OOCTOSATEIBbCTB
BO3MOKHO TOJIBKO IIpU HAJIWYMAHA IPUYMHHO-CIEACTBEHHOM CBA3UM MEKIY
aJMMHHUCTPATUBHON  BIACTBIO M  TOHECEHHBIMH  yObITKamu. Ilpm  3sToMm
KaTacTpOPpUUECKHe CTUXUITHbIE OeACTBUS (HABOJHEHUS, 3eMJICTPSCEHUS, yparaHsl,
OMOJ3HU, IYHAMH, H3BEPKEHHUS BYJIKAHOB) HAa3bIBAIOTCA (POPC-MaKOPHBIMU
00CTOSTENICTBAMU; MHOTHE COLIMAJIBHBIE U JIpyrue (pakTopbl (BOCHHBIE IEUCTBUS,

IMOJIMTUYCCKAaA HAIIPAKCHHOCTD, BHHI[CMI/II/I).
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Takue MyHKTHI JOJDKHBI BBIMOJHATHCS HAJJIEkKAIIUM 00pa3oM, MOKa3bIBas
KOHKPETHBIM CIHUCOK OOCTOSITENBCTB, KOTOPBIE CIOCOOCTBYIOT, KOTOpPHIE MOTYT
IIPOM30UTH, €CJIIM 3TO BO3MOXXHO, B TEYEHUE IEpUOAA NEUCTBUS KOHTpakra. Ilpu
3aMOJHEHUU 3TOTO CIHCKA CUia TPakIaHCKUX TMPaB U €€ YHUKAIbHOCTh. Dddu
OPUBOAUT 37ech mnpuMmep, wucnonbdys [TIO B kadecTBe HakazaHus IS
MPECTYMHUKOB, 3TO HAaKa3aHHUE HE SIBISETCS XOPOIIUM Pe3yJIbTaTOM - OHO MMEET
pa3HbIe TMOCIEJACTBUS M TUIOXOM pe3ysibTaT. (HAKTOPOB HEOOXOJMMO YYUTHIBATH
AKOJIOTUYECKUE XapaKTEPUCTUKU TEPPUTOPHUH, COIIHATBHBIC (PAKTOPHI CTPaHbI WU
peruoHa, B KOTOPOM CTOPOHBI pPabOTalOT, CHJIa TpaXAaHCKUX TMpaB U €€
YHUKAJIBHOCTH. Dddu npuBoauT 3aech mpumep, ucnoiab3ys [TIO B kadecTse
HaKa3aHWsl U PECTYITHUKOB, 3TO HAKa3aHUE HE SIBJISICTCS XOPOIIUM Pe3yJIbTaTOM
- OHO UMEET pa3HbIC TMOCJCACTBUS U IUIOXOM PE3yibTaT XapaKTep COTJIAlICHUS U
IPOJIOKUTENIFHOCT €0 JIeMCTBUA. B 3TOM ciiydyae oH He 0053aTeNbHO JOJDKEH
UMETh MPU3HAKU HOPMAJIBHOCTH, TIO3TOMY HET HEOOXOJMMOCTU JOKa3bIBaTh €ro
IPOUCXOXKIEHUE, YTOOBI OCBOOOAUTHCS OT OTBETCTBEHHOCTH.

@opc-MaKOp HE BKIKOYAET 33J0JDKEHHOCTh JOJDKHHKOB, OTCYTCTBHE
AKTUBOB HA pBIHKE, HEOOXOAMUMBIX ISl TIOKPBITUS 0053aTE€NbCTB, OTCYTCTBHE
3QJI0JKEHHOCTH JOJDKHUKOB Omnbka moteprieBmiero (MOCTaBIIMKA KPEIUTaA).
Cornacno ctatbe 1 cT. 1083 I'K P®, HecyacTHbIN ciiy4dail, BOSHUKIINANA TTO YMBICTY
NOTEPIIEBUIET0, BO3MELICHHIO HE MOJJIexUT. WMHorma paxe B JOTOBOPHBIX
o0s3aTeNbCTBAX OMMOKA 3aEMIIMKA OCBOOOXKIAeT JOHKHUKA OT 00s13aTEIbCTB, HE
BKJIIOYAET 3aJI0JDKEHHOCTh JOJKHUKOB, OTCYTCTBHE AaKTHBOB Ha PBIHKE,
HEOOXOMUMBIX JUIsl TIOKPBITHS 00S3aTE€NbCTB, OTCYTCTBHE 3aJ0JKEHHOCTH
JTOJDKHUKOB O1nOKa MoTepIieBIIETO.

OcHoOBa UIsi CIIpaBEUIMBOTO CyACOHOTO pPa30oMpaTenhCTBA MOXKET OBITh
omnpeiesieHa 3aKOHOM WJIM M0 COIVIAIIEHUI0 CTOPOH. B 3TOM ciiydae MX MOXHO
pa3eNuTh Ha IBE KaTETOPHHU:

1) ocHOBaHMSI JJIsi BBIHECEHMSI ONpaBlATEbHOIO MPUroBopa 0e3 cyna u
CJIE/ICTBUS 110 3aKOHY;

2) OCHOBaHME JJIsl ONpaBAaHus 0€3 OUIMOKH MO COTJIAIICHUIO.
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Ecaim B ciydyae OTBETCTBEHHOCTHM IMPUYMHA TPaBMbl, OCHOBAaHUE IS
CIIPaBEJIJIUBOTO CyACOHOTrO pa3OupareNbcTBA BCErAa OMPEACISIETCS TOJBKO
3aKOHOM, TO B CiIy4ae JOTOBOPHBIX O0S3aTEILCTB OMPEACISAIOTCS 3aKOHOM U
B3aMMHBIM corjiacueM, kak B 1. 3 cT. 401 'K P® croponbsl goroBopa Bmopase
yKa3aTh WHOE OCHOBAaHHUE OCBOOOXKJICHHUS ITOJDKHMKA OT OTBETCTBEHHOCTH 0e€3
OITMOOK B COOTBETCTBHHU C 3aKOHOIATEILCTBOM.

OcHoBaHus 1J1s1 TOJTHOTO OCBOOOXKIEHUS OT OIIMOKU 0€3 OIUOKH 10 3aKOHY
u3soxkeHsl B 1. 3 cT. 401; ITynkrt 2 cT. 476; yac 2 wt. 1 cTates. 901; [Tynkr 1 crT.
1079; wac 2 mrt. 2 ct. 1083; M3o0paszurensHoe uckycctBo. 1098 I'K PD; m. 4,
npumeyanue. 13; nyHkTel 4 u 5 cr. 14; ITynkr 5 ct. 18; I[TyHkT 6 Ct. 28 3akona P®
ot 7 despanst 1992 r. 2300-1.

2.2. Henpeogosiumasi Cjia KAk OCHOBaAHHME OCBOOOKICHUS OT
OTBETCTBEHHOCTH (€3 BUHBI

Kak mnpaBuno, B odunuanbHoit muteparype moa (Hopc-MakKOPHBIMU
00CTOSITENILCTBAMU TIOHMMAETCs HEOObIYHOE COOBITHE, BBIXOIAIIEE 3a PaMKH
UCCIEOBaHUsA, KOTOPOE HE MOIYT TMPEJOTBPAaTUTh IMpPU  ONPEIEIECHHBIX
00CTOSITENbCTBAX apyrue MOCJEAYIOIINE YYaCTHUKH BOCHHOM
MOCJIEI0BATEIIBHOCTH.

B cratbe 3 ctr. 401 I'paxmanckoro koxaekca Poccuiickoit ®denepanun
COCTOSIHUE MPUHYIUTEIbHOW CHUJIBI, OMpENeNIieMoe Kak 0co00€ M HEOCIIOPUMOE
COCTOSIHHE B JAHHBIX OOCTOSTENTHCTBAX, YKAa3bIBAET, KAaKWE YCJIOBUS K HUM HE
OPUMEHSAIOTCSA. AHAJIOTUYHOE ONpeesieHue coaepxkurca B denepaabHOM 3aKOHE
ot 23 nekabpst 2003 r. 177-®3 «O cTpaxoBaHUM KaXJOr0 BKJIAJYUMKAa B OaHKax
P®y», HO 0e3 ykazaHusi JONOJHUTENbHBIX mpaBwi. B texnuke. 255 HK PO
yKa3aHbl TOJBKO oOcoOble U Heusz0OexHble ycioBus. HekoTopble BHIIBI
JEATeNIbHOCTU YIOMUHAIOTCS B psiie CUTyaluil 0e3 00s3aTeNbCTB, BBI3BIBAIOIIUX
Ma)KOpHBIE 00CTOATENbCTBA, HAarpuMep, cT. 311 Pocculickuil cy0X0qHBIN KOJEKC.

Hakonen, B ctathe 6 cT. 8§ ['ocynapcTBeHHbIN 3aK0H OT 2 nexadbps 1994 r. 53-03
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«B OTHOLIEHMM 3aKyDKU U [OCTaBKU CEIbCKOXO3AWCTBEHHON MPOAYKLIUH,
HEHY>KHBIX TOBapoB M MPOJOBOJBCTBEHHBIX HYXJ CTpaHbl», HalpuMeEp,
«HETIPEBUJICHHBIE OOCTOSITENIbCTBA, BO3HUKAIOIIUE TIOCIIE €€ THOENN B PE3yJIbTaTe
Ype3BbIUAMHBIX CHUTyallUid», Kak ObUIO T[OKa3aHO, BKJIIOYAIOT  «3aCyXH,
HAaBOJHEHHUs, Tpaj W JpPyrH€ CUTyallud MPUHYXKICHUS K HACWIHIO », HO
3aKOHOJATENH HE UCTIONb3YIOT OOLIEPUHATOrO Ha3BaHMSL.

IIpu 5TOM BO3HHMKAET BONPOC O MPABOMEPHOCTH OTHECEHHS TOI'O WU UHOTO
oObekTa K cunaM Biactu. B cratee 3 cr. 401 I'paknanckoro xkoaekca Poccuiickoi
denepanuu onpeeasieT BEPXOBHYIO BIACTh KaK HEOOBIUHYIO U HEU30EXKHYIO MPU
OTpeJIeIeHHbIX 00cTosATeNbCcTBaX. ONHAKO B OPUIMAIBHON JHUTEpaType A0 CHUX
MOp CIOPAT O HEMPEOoJOJIMMON CHuie, KPYroBOpOTe€ OOCTOSTENbCcTB. B mpsamom
CMBICIIE 3TO OOIIENPU3HAHHBIN (DAKT, YTO MPUPOIHBIC SIBICHUS MOTYT MPUHUMATD
(bopMy CBEpXbECTECTBEHHBIX CHJI.

bonee cioXHBIN BOMpPOC - KaK CBS3aTh COLMAIBHYIO CHUTyaluio ¢ ¢opc-
MaKOPHBIMH 00CTOSITENIbcTBAMU. TakuM 00pa3oM, COTJIACHO pUMCKOMY TpaBy, Kak
MIOKA3aHO BBIIIE, «COIMAIbHBIE» COOBITHS, TaKHe Kak Haberu BparoB U Bparos,
CUUTAJIMCh CUJION CHUJIBI.

[To obOmemy npaBuiy, YOBITKH, BEI3BAHHBIE CUTYaIUEH ¢ 0€3011aCHOCTHIO, HE
MoyIeKaT BO3MEIIEHHIO, KpOMe ciiydaeB mpeBbiiieHus gumura (ct. 1066 'K PO).
He3zakoHHOe mnoBeneHHWE NPUBOAUT K NPUUYMHEHUIO Bpela, 3allluTe IpaB U
UHTEPECOB, KOTOPBIE OXPaHAIOTCA 3aKOHOM OT HapyleHus, TO €CTh K
HEOOXO0AMMON caMOOOOpOHE, KOTOpas He BKJIIOYEHA, M, CIEJA0BaTENbHO,
00s13aTenbcTBO ucue3aeT. CTOPOHBI MOTYT MPHU3HATh OTCYTCTBUE MPECTYIUICHUS U
BO3MOXXHOCTh HEUCIIOJIHEHMsI 00s3aTENbCTB TPETBUM JIMLIOM B  KAadecTBE
JOTIOJTHUTENbHBIX PUYUH U1 OCBOOOXAEHUS OT OTBETCTBEHHOCTH.

B nacrosmee Bpems MIMpOKas TEOPUS METONOB CBSA3aHA C BBIACICHUEM
noHATUN «hopc-Maxop» U «popc-Maxop». B cyneOHBIX pemieHusx 3TO 4acTo
o0bsicHsIeTca. bonee Toro, mpu aHamm3ze M. 6 CT. 3aKOH HE BKJIIOYAET
3aJI0JDKEHHOCTh JIOJDKHUKOB, OTCYTCTBHE AKTUBOB Ha PBIHKE, HEOOXOIUMBIX IS

IIOKPBITHUA O6HB&T€HBCTB, OTCYTCTBHUC 3aJ0JDKCHHOCTH JOJDKHHKOB Ommubxka
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MOTEPIIEBUIETO mrara «Yro Kacaetcs 3aKyIKU u MOCTAaBKHU
CEIIbCKOXO3MCTBEHHBIX MPOJYKTOB, OTXOJAOB M NPOAYKTOB MHUTAHUS IS HYXK]
roCy/1apCTBa», MOXHO CJHI€JIaTh BBIBOJ, UTO 3aKOHOAATEIW HE BUIAT Pa3HULIbI
MEK]1y HUMHU.

Tepmun «dopc-Maxop» HCHONB3YETCS B HEKOTOPHIX KOHTEKcTax. Ha
JAHHBII MOMEHT B TPaXJAAaHCKOM IIpaBe, B TOM 4YHUCIE€ B CaMOM OCHOBHOM -
[Ty6nuunom koaexce PO, npumeHsieTcst TOJbKO TepMUH «popc-mMaxopy.

WN3navanpbHo TepMuH «(opc-mMaxkop» OBLT CBA3aH C  BOCHPHUATHEM
HeA()PEKTUBHOCTHU OINPEICTICHHBIX YCIOBUM ISl YYACTHUKOB COLMAJIBHOTO ITHKJIA,
TO €CTh C BO3MOXKHOCTBIO MPEJOTBPATUTD UX NAaryOHOE BIMSHUE HA ONPE/ICIICHHBIC
OTHOIIICHUSI, U, CJIEJIOBATENIbHO, C 00s3aTEIbHBIM YYETOM CBOETO OTHOIIEHUS K
ONpPEAECICHHBIM CUTYyallUM M UX OTBETCTBEHHOCTbH 3a PUCK. DTa XapaKTEPUCTUKA
OTBETCTBEHHOCTH OTPAXKAETCSI B TPeX IMyHKTaxX: uYpe3BblUailHas CHUTYyalus,
OCBEIOMJIEHHOCTh U HEOOXOAMMOCTb JIOCTHUKESHHUS IISJIH.

ObecnieueHre  NPUHYIUTENbHBIX  OTHOIICHUW  TMPOSICHAET  MPOBEPKY
KOHKPETHBIX YCJIOBHM, MOTOMY YTO HUYTO HE MOXET ObITh OeccriopHbIM. ['opnas
WIH JOCTOBEpHas MHPOpMaIKs HE UCKIIIOYAeT BPEAHBIX MOCIEICTBUM, TOCKOJIBKY
UX HEJNb3s MPEIOTBPATUTH 3KOHOMUYECKH JIOCTYIHBIMU ISl 3aUHTEPECOBAHHOIO
JIMLA CPENCTBAMM.

B TO ke BpemMs HenpeIBHICHHbIE W HEMPEABHUICHHBIE COOBITUS HE
OCBOOOXKJIAIOT YEJIOBEKa OT 00s3aHHOCTH MCIOJB30BaTh BCE JOCTYITHBIC CPEICTBA
U1l YMEHBIICHUS WIM YCTPAaHEHUS HEraTUBHBIX IOciHencTBUi. Ecium oHM He
IIPUMYT COOTBETCTBYIOIIMX MEp MPENOCTOPOKHOCTH, BPEIHBIC TOCIEACTBUSA
COOBITHS HE MOTYT OBITh OTIpaBAaHbl KaK MPUHYIUTEIHHBIE MEPHI.

Ecnu HeT HemocTaTka B HE3aBUCUMOCTH OT MAaryOHOTO BO3JEHCTBUSI TOTO
WIH UHOTO (PecTHBAIIS, ITO COOBITHE YK€ HENb3sl CUUTATh HETPEOAOTUMOMN CHITOM.
Bcerpeuatsces.

B »TOoM ciydae oOsi3aTenbHOE PHEPreTUUECKOE COOBITHE MOXKET HAIMpPSMYIO
MOBJUSATh HA UCTOYHUK MOBBIIMICHHOTO PUCKA WM JIOJEH, paboTarolMX B HEM.

dopc-Maxop JCUCTBYET KaK OTKa3 OT OTBETCTBEHHOCTHM HE MOTOMY, YTO OH
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CIIy4ailHO BBI3bIBAET ONACHOE HAYaJlo, a U3-3a HEOOBIYHOIO Xapakrepa (pectunas,
KOTOPBIM HENpEeACKa3yeM WIM HEBO3MOXHO IPEJOTBPAaTUTh BO3HMKHOBEHUE
ONAaCHBIX SKOHOMHYECKHX MOCJIEICTBUI. HAILIE] B KOM-TO.

[ToaTOMy BO3710’KEHME OTBETCTBEHHOCTH 3a BBICOKYIO MPOU3BOJUTEIBHOCTD
BO3MOXKHO  TOJIBKO B  MCKJIIOYUTENBHBIX  0o0cToATenbcTBax.  CHapyxu
yCTaHABIIMBAJICS TOJILKO aBUadpaxT, coOCTBeHHUK, TexHu4yecku. 101 Bo3aymHoro
kojxekca Poccuiickonr ®denepauuu, a B Ciaydae IPHUMEHEHUS CUJIbI, HECET
OTBETCTBEHHOCTb 3a TEJIECHBIE NOBPEXKICHUS, NPUYMHEHHBIE Maccaxupam BO
BpEMs MEPBOTO MOJIETA, MOJIETA, OCTAHOBKH, a TAK)KE IMOCAIKH WM BBICAJKH.

PackpbiTue 3HaYeHUS «CBEPXBECTECTBEHHOIO» MOHATHS HEBO3MOXKHO 0€3
YMEHBIICHHS TOTO ke «IT000YHOro» coaepkanus. «CUIbHbIE CTOPOHBIY» CHUIBHBIX
CTOPOH ¥ BO3MOXKHOCTEH HMEIOT Ty XK€ MNPUPOAy B (uiocopuu KaTeropuu
BO3MOXKHOCTEH, HO MMEIOT CBOM COOCTBEHHbBIE XapaKTepucTuku. Hamuume BUHBI
YKa3bIBa€T HAa OTCYTCTBUE BUHBI. [1o/1 nmpennoroM cyza 4eoBeK HE 3Hal, HE 3HAI U
HE JI0JDKEeH ObUT 3HaTh O pe3yJibTaTax.

Bor mouemy cTpouyHbie OyKBBI 0003HA4arOTCSI OTCYTCTBUEM BHHBI.
CymHOCTh MPUHYKIEHUSI K BJIACTH, KaK OOBIYHO, 3aKIIOYACTCS HE B JCUCTBHIX
YelloBeKa U HE B YCJIOBHSX, a B pe3yJbTaTe ero paboThl B OOCTOATENbCTBAX, HE
CBSI3aHHBIX C €r0 LIEJIAMHU.

BaxXxHO OTMETUTH, UTO HCIOJHEHHE Ma)KOpa YUYUTHIBAETCA IPU MNPUHITHU
pelleHui o BOIpocaM OCBOOOXKIEHUS HE caMo I0 ce0e, B 3TOM CMBICIE 3TO (PaKT,
a 10 OTHOILEHUIO K IpeaMeTy. BoT moyemy 00a 1moixojia HETOUHbBI U HETOYHBI.

Taxkue MyHKTHI JOJDKHBI BBIOJHATHCSA HaJIeXKalluM 00pa3oM, MOKa3blBas
KOHKPETHBIM CIHCOK OOCTOSATENBCTB, KOTOPBIE CIIOCOOCTBYIOT, KOTOPBIE MOTYT
IIPOU30UTH, €CIIA 3TO BO3MOKHO, B TCUEHHUE NEPUOJA ACHUCTBUS KOHTpakTa. [Ipu
3alOJIHEHUU 3TOr0 CHHUCKa (PAKTOPOB HEOOXOJUMO YUYUTHIBATH JKOJOTHUYECKHE
XApaKTEPUCTUKU TEPPUTOPUH, COLUAIbHBIE (DAaKTOPbl CTPaHbl WJIA PETUOHA, B
KOTOPOM CTOPOHBI pa0OTalOT, HE BKJIKYAET 3aJ0JDKEHHOCTh JOJKHHUKOB,
OTCYTCTBUE AaKTHMBOB Ha pPBIHKE, HEOOXOJMMBIX I IOKPBITHS O0O0A3aTENbCTB,

OTCYTCTBUE 3aJI0JDKEHHOCTH JOJDKHMKOB OImnOKa MOTEpPHEBIIET0 XapakTep
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COIJIAlIEHUs U TPOJOJDKUTENBHOCTh €ro JeucTBus. B 3TOoM ciydyae OH He
00s13aTeNIbHO  JIOJDKEH MMETh MNPU3HAKM  HOPMAJIbHOCTH, I[OATOMY  HET
HEOOXOAMMOCTH JIOKa3bIBaTh €ro MPOUCXOXKJECHHE, YTOOBI OCBOOOIUTHCA OT
OTBETCTBEHHOCTH.

Takum  o0Opa3oM, TPUHYAUTEIHHOE  KCIOJHEHHE B  MaXOPHBIX
00CTOATENbCTBAX  CJIEAYeT paccMaTpuBaTh Kak JIBYCAWHYH)  KOHIICMIIHIO,
COYETAIOIIYI0 HE3aBHUCUMBIC JJIEMEHTHI C HesiMH. KpoMme TOro, NpuHyJIUTEIHLHOE
MMOBUHOBEHHUE TOXE YUCTO, TO €CTh HEBMHOBHOCTh. HO HEBMHOBHOCTH HACHIIHUS
MOKET OBITh TAKOM K€, KaK U B APYTUX CIy4asix, a MOXKET ObITh HHOM.

HeBHHOBHOCTH B BUJE NMPUHYIUTEIBHON CHIIBI 3aBUCUT OT TOTO, YTO, JAXKe
€CJIM 3apaHee 3HaTh O TIOSBJICHUU MOIIHOTO OOBEKTa W MPEANPUHSTH BCE
BO3MOKHBIC MEphI JUIsl MPEIOTBPAIICHUS CEPhE3HBIX IMOCICACTBUN, H30€KaTh
ATOTO HE yJIaCTCHl.

Bor mnodemMy mnpuposa HE BKIOYAET 3aJ0JDKEHHOCTHh  JIOJKHUKOB,
OTCYTCTBHE AaKTHBOB Ha pPBIHKE, HEOOXOIUMBIX IS TOKPBITHS 005S3aTEIIbCTB,
OTCYTCTBHE 3aJ0JDKEHHOCTU JOKHUKOB OmnOKa MOTEPHEBIIEro AIEKTPUUECKOM
DHEPIMM yKa3blBaeT Ha ce0s, Kak Ha YCIOBHE, KOTOPOE OIpPaBIbIBACT
OTBETCTBEHHOCTb Y€JIOBEKA, 3aBUCUT OT CBOMCTB KOHEUHOI'O Ha3HAUYCHUS YHEPIHUHU.
[IpuHyauTenbHYIO  CHJIy HWHOTJIAa  HA3bIBAIOT  CIIPABEIJIMBBIM  CYIEOHBIM
pa3oupaTenbCTBOM, B OTJIMYME OT MPOCTOTO jAeia (YTO O3HA4YaeT, YTO UX OOIIUN
3HaMEHaTeJb HEBUHOBEH )

Pa3numa 3akmrodaercs B KOHKPETHBIX 00CTOSATENbCTBAX e, UTo U3 3TOro
JydIlle BCETO OMHUCHhIBaeT Bac? 3akoHOAATENU OTBEUYAIOT HAa BOMPOC, YKa3bIBas Ha
4epThl CBEPXJEpXkKaBbl: KpaliHWe © HeuszOexkHble. OpHAKO Ipyrue IMpHU3HAKU
BEPXOBHOM BJIACTH TaKXKe KIACCUDUIMPYIOTCS B MYOTUYHOW FOPUIUIECCKOM
JuTepaType: BHEIIHSAS MOpajdb M HEOMPEACICHHOCTh. OTH HHAMKATOPHI
MpeIHa3HAYCHBI JJIs1 YCTPAHEHUS PA3IMIHBIX HEMPEOAOJIUMBIX YCIO0BUM. CUTHAIIBI
HEOIPEICIICHHOCTH CIy>XaT OOIIMMHU MHIUKATOPAMHU MOIIHOCTH M DJICKTPUUECKUX
BO3MOKHOCTEU. B nmuteparype HeT coMHeHUH B 3TOM. [Ipencka3ars onpeieseHHbIe

00CTOSITENHLCTBA MOXCT OBITH CJIOKHO, HO BO3MOXXKHO. Ecnu €CTb
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MPETYCMOTPUTEILHOCTh B TOW WJIM WHOW CHUTYyalluHW, OYEBHUIHO, OyAET Cirydai.
Ecnm ecTh ciyuaii, To ero Henb3s 00cyxkaaTh. OqHAKO MPUHYKICHUE K CHJIE - ITO
BbIOOp. [IpW3HaKW HE3aMUIIICHHOCTH OOBIYHBI B CUTYAlHSIX M OOCTOSTEIHCTBAX
NpUHYXACHUS. TeM He MeHee, HeOolpeAeICHHOCTh HHOT/Ia JKelaTelIbHa U 3aBUCUT
OT MPU3HAKa HEOIPEACICHHOCTH.

JlaifiTe MHe, OTIYCTHTE, HE BKIOYACT 3aJ0/HDKCHHOCTH JOJIKHUKOB,
OTCYTCTBHE AaKTHBOB Ha pPBIHKE, HCOOXOJHMMBIX IS TOKPHITHS OO0S3aTCIbCTR,
OTCYTCTBUE 3aJ0JDKCHHOCTH JODKHMKOB OmmnOka moTepreBiiero Buimenstorcs
JIBE IIEHHOCTH: IIeJIb M MoauuHeHue. [log decTHOW paboToil CyneOHBIX OpraHOB
ol (Gopc-MaKopoM IOHUMAECTCS HEHU30C)KHOE IIOJIOKEHUE HE TOJIBKO JTHUX
MHOTHX CyOBEKTOB, HO M APYTHX JtojeH. TouHO Tak e ObITh Ha HE3aMETHOU TeMe
- 3TO HEBO3MOXXHOC W3MEHEHHWE, W OHH Cpa3y CTAHOBITCS WICHAMM
OCCCMBICIICHHOTO YeJIOBEKa, TOTIa MBI HE MOYKEM TOBOPHUTH O MPUHYKICHUH.

Wtak, npuHUIUN «BBITIIANETh HEOPEKHO» CTajl OUYEHb BAXKHOW IS JIIOJEH
KHUTOM O dYyJecax, M Bbl BCE €Ile MOXeTe padoTaTh C MNPU3HATEIBHOCTHIO.
HckiroueHne COCTaBISIOT KPUTEPUH COOTBETCTBUS, OCOOCHHO MPU OTCYTCTBUH
ANEKTPOIHEPTUU ISl TPENOTBPAICHUS HEOIAronpUsTHBIX MOCIEACTBUNA. MBI
POJOJIKAEM TOBOPUTH YTO-TO, YTO-TO, YTO-TO, YTO-TO, YTO-TO, €II€ YTO-TO,
IpUYEM HCYE3aeT TeMa MPUHYKICHUS.

Hy OykBanbHO yepe3 mecsll He cAepKuBas cBou JeHbru. Eciau uro eciu 4To

OOBIYHO TIPECTYMHUK JOJKEH OBLI MONYyYHTh TAOJETKH, YTOOBI MOJYYUTH
o0pa3oBaHKEe M HE3aBUCUMOCTD, IIOATOMY TIEPBOE, YETO BBl XOTUTE, - ITO YTOOKI Y
ATOTO YeJIOBEeKa OBLIO CHIIBHOE TEJO, a HE Y HETO.

B neyenuu »Toro coctosiHus u 8 ciydaeB, KOTOPbIE HE UMEIOT ce0e paBHBIX,
MBI M3y4YWIM OCCUMCICHHBIC HCCIEJOBAaHUS ¥ TOBTOPHO paboTamu C
3a00eBaHUEM, KOTOpPO€ MOIJIO OBITh OOpaTUMBIM W3-32  AHAJIOTHYHOTO
TPAHCIIOPTHOTO CPEACTBAa U YCIOBUU paboThl, -401 Poccuiickoro rpakJanckoro
oOmecTBa, HEM30EKHOE 3arps3HEHHUE BCETO HEXEIATeTbHOTO MaTtepuaia, HO TIpH
TOM YCIOBWHU. 3aKOH YEJIOBEYECTBAa, €CTh CIOPHI O TOM, KaK €ro H30exKaTh:

PCAJIBHOCTD WK €€ ITOCICACTBUA.



47

Kpome Toro, xup paspeiieH Ha OAMH Mecdl 0e3 MPUHYXKACHUsA, HO Oe3
oOsa3aTenbcTB. Kak mokaspiBaeT pa3zHooOpaszue pa3HooOpas3usi, 3apyOeiKHbIe
yUEHbBIC MPUJICPKUBAIOTCS OJTHOTO JKaHpa.

Buemnsiss cuna, 3acTtaBisioiniasi MalldHbl HUYETO HE BUJETh, TOTOMY YTO
OHa HaxXOQUTCAd 3a TpeaenamMu oTBeTcTBeHHoro Jmma. I[lo muenuio O.B.
JiMutpueBa  MpOJEMOHCTpUpOBaja OOrarcTBO  BBIXOJHOM  MOIIHOCTH U
XapaKTePUCTUK TPOPUIST MHUHEPAIBHBIX DJIEKTPOMHCTPYMEHTOB, 3aMEUEHHBIX
pbI00IOBHBIM (hoHAOM O3 omubok. [lo myHKTam no cratbe.

Korna mpousBoJicTBO PHEpruu HE BHI3BIBAET COMHEHHM, YTO HEBO3MOXKHO
OTJICJIUTh WX CUTHAIBI OT IMEPBUYHOTO W BTOPUYHOTO, HO OHHU JIOJKHBI OBITH
clenaHbl, YTOObI C(hOPMHUPOBATH BMECTE, M CYIIECTBYET M3-3a MOXKaphl. B KoHIE
KOHIIOB, BO BCEH €€ MOIHOTE, MopHOTrpadus He SABIIETCS UCKIIOUCHUEM. B KoHIIe
KOHIIOB, €CJIM ATO HE aBTOMOOWJb, 3TO HE CTPAaHHO HWJIM OCTAHOBHTH, MOXHO
TOBOPUTH IJIOXO O HeM? 3aKOHOJATENILCTBO HE MPOJEMOHCTPUPOBAIO HTOTO
IpU3HaKa OOJIBIION CHUJIBI HU B OJTHOM BaXKHOM 3aKOHOJATEIILHOM CTaThe.

Takum  00pa3oMm,  DJIEKTPUYECTBO  SBIACTCS  €CTECTBEHHBIM WM
KOMMEPYECKUM 3JIEMEHTOM, OTJIWYHBIM OT JICHCTBUM [TOJKHHUKA, €CTECTBEHHBIM
SIBJICHUEM, KOTOPOE HE MPOSIBISACTCS M HEM30EXKHO ISl JOJDKHUKA U JPYTUX JIUIL.
Cutyanusa 401 CoumansHoro kinacca Poccuiickoit ®dexnepanu HE COIACPKUT
BHEIIIHETO0 CUMBOJIa B KAYECTBE 003aTEJILHOTO.

Takue MyHKTHI JOJKHBI BBIMOJHATHCS HaJIeKaluM o0pa3oM, MOKa3biBas
KOHKPETHBIM CIUCOK OOCTOSATEIBCTB, KOTOPBIC CIIOCOOCTBYIOT, KOTOPBIE MOTYT
MIPOU30MUTH, €CJIM 3TO BO3MOXHO, B T€UEHHE MEpHoaa JecTBUS KOHTpakTa. [lpu
3aII0JJHCHHM 3TOT0 CIHCKa ()aKTOPOB HEOOXOJWMO YYHMTHIBATH JKOJOTHYCCKHC
XapaKTEPUCTUKU TEPPUTOPHUH, CONHMATbHBIC (AKTOPHI CTPAHBl WM PErHoHa, B
KOTOPOM CTOPOHBI pabOTarOT, XapaKTep COTJAIICHHUS W MPOJOJDKUTEIBLHOCTh €T0
neucTBUsS. B 3TOM ciydyae OH He BKIIOYAeT 3aJ0JDKEHHOCTh JIOJDKHHKOB,
OTCYTCTBHE aKTUBOB Ha pPBIHKE, HEOOXOIWMBIX IS TIOKPBITHS O0S3aTelIbCTB,

OTCYTCTBHC 3aA0JDKCHHOCTH JOJIZKHHUKOB Ommubxa MNOTCPIICBUICTO HE 0053aTCIBHO
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JOJKEH WMETh TPU3HAKA HOPMAJIBHOCTH, IIO3TOMY HET HEOOXOIUMOCTH
JIOKa3bIBaTh €ro MPOUCXOXKICHNUE, YTOOBI OCBOOOIUTHCS OT OTBETCTBEHHOCTH.

Ntak, 4yToOBI BBl YYyBCTBOBaIW ceOs Kak JoMa BO BJIACTH (PecTHBANS, s
3alIUTHII  Bac, 4YTOObI BBl pearupoBaii Ha JKaJIOOBI Blactel (ycuieHUe
HepaBeHCTBa) M HemsOexxkHoe. Cwiia HE BKIIOYACT 3aJ0JDKEHHOCTH JIOJKHUKOB,
OTCYTCTBHE AaKTHBOB Ha PBIHKE, HCOOXOJHMMBIX IS TOKPHITHS OO0S3aTEIbCTB,
OTCYTCTBUE 3aJI0JDKEHHOCTH JIODKHUKOB OIMOKa MOTEPIEBIIECTO 3JICKTPOHHBIX
KHUAT OJIbUKOB B PycckoM KpecToBoM moxoje Ha Poccuro, TO HE BKIIFOYAeT
3aJI0JDKCHHOCTD JIOJDKHUKOB, OTCYTCTBHE aKTHBOB Ha PBIHKE, HEOOXOIUMBIX IS
MOKPBITUS  0053aTECNIBCTB, OTCYTCTBHE 3aJI0JDKCHHOCTH JIOJDKHHKOB OmnOka
MOTEPIEBIIETO JK€ CaMoe, CTaThsl O CaMOCTOSATCIBHBIX JICWCTBHSX IO
YHUUYTOXXCHHUIO HE BKJIIOYACT, BBOE, OTKPHITHEC CUTHAJIOB Tea, 3apakKCHHUE JIYHBI U
UCTpeOJICHHUE TPEBECHUHBI.

Bomnpoc Teopun 31eKTpOIHEPTUN OYEHBb Ba)XXCH, MOTOMY YTO MPUHYKICHHUE
CcBOOOMHO, YTOOBI WMETh BIACTh O€3 BUHBI, «YMCHBIIWIO» HEPTh, IMOKA3AIIO
o0pa3bl BEJIMKOW CHWIBI, CIydail Joyra, MPUOCTAHOBIIEHHE CBEPXHECTECTBEHHOU
CHWJIBI M IPOTUBOCTOSIHUE HEBUIAMMOTO.

dakTHUeCKH, KaK TaKoBas, KaK MIUPOKas IyOJMKa, KaK IMIMpOKas MyOInKa,
KaK IMIUpoKas myOJuKa, IUpoKas IMyOIrKa, IMHpoKas MyOoJInKa, MUpoKas MyoJInKa,

IIUpOKast Mmy0JInKa.

2.3. ®opc-maxkopublie oropopku. COVID-19 kak ¢popc-mazkop

Kak w3BecTHO, CTOPOHBI MOTYT 3aKJIIOYaTh COIJIALICHHS 10 JAPYTUM
INPUYMHAM, KPOME NPUHYAUTEIBHOTO HE BKJIIOYAET 3aJ0JDKEHHOCTH JIOJIKHUKOB,
OTCYTCTBHME AaKTHBOB Ha PBIHKE, HEOOXOMMMBIX IS TOKPBITHS 00s3aTeIbCTB,
OTCYTCTBHE 3aJ0JDKEHHOCTH JIODKHUKOB OmnOKa MOTEpPHEeBIIEro Maxopa,
OCBOOOXKJAIOTCS. OT OTBETCTBEHHOCTH. Ty NPUYMHY YacTO HAa3bIBAIOT
NpUHyAUTENbHON cunoil. TlomoxeHnne 00 3JIEKTPOIHEPTrUU BKIIOYACT NEPEUCHBb

00CTOATENBCTB, OCBOOOXKIAOIINX APYTYIO CTOPOHY OT HEUCTIOTHEHHUSI CYKEOHBIX
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oOsa3aHHOCTE. BO3HHMKaeT BONPOC O COOTHOLIEHWH CHWJIbl NPUHYXKIACHUS MU
MPUHYKIEHUS 00CTOSTENBCTB.

Urak, Tema «hopc-maxop» Oblia mepeBesieHa ¢ (paHIy3cKoro kak «dopc-
Maxxop». M0XHO MPEeaNoNokKUTh, YTO pacCMaTPUBAEMbIe KOHIICTIIIUU CXOXKHU U UX
IpPUMEHEHHE TPUBOAUT K OTKa3y OT OTBETCTBEHHOCTH. OjHako TepMuH «dopc-
Ma)xop» HE PeryJupyercs pOCCUHUCKUM 3aKOHOJATeNbcTBOM. OUeBUAHO, YTO €O
MOSIBJICHHUE B PA3JIMYHBIX JIOTOBOPAX CBSI3aHO C HEHAJJICKAIUM HCIOJIb30BAaHUEM
oreparii ”HOCTPAHHBIX MPABOOXPAHUTEIBLHBIX OPTaHOB.

Poccuiickuii denepanbHbIii 3aKOH, B OTJIWYHWE OT HWHOCTPAHHOTO, Kak
YKa3bIBAJIOCh paHEEe, COACPKUT OKOHYATEIBHOE OIpENeICHUE BIACTH. ITO
OTIpeJieJICHHE, BBEJCHHOEC OOBIUHBIM TIPABOM, MPOUCXOAUT M3 KOHTEKCTa, B
KOTOPOM CTOPOHBI HE HWMEIOT TMpaBa otTcrymnath. CregoBaTelbHO, HaIWUYWE
CUTyaIuu ¢ 00s3aTeIbHBIM KOHTPAKTOM HE 00s13aT€JIbHO 03HAYAET, YTO OHU OYyIayT
(dakTUYECKH paccMaTpUBATHCS KaK MPUHYIUTEIbHAS CHJIA, YTO O3HAYAET, YTO OHU
CMOTYT OTKa3aTbhCsl OT 3TOM OTBETCTBEHHOCTH.

Ecau To unm vHOE COCTOSIHUE, ONPENEICHHOE BBIMIECTOSIIEH OrOBOPKOM,
HECOBMECTUMO C MPU3HAKAMU NMPUHYKACHUSA, 3TO HE MPUBEAET K OTKa3y OT Jea.
CrnemoBarenbHO, HEOOXOJAMMO paccUuTaTh oOOs3aTeIbHbIE TpeOOBaHUSI B
KOHTpPaKTe, M H3TO TMOJATBEPKIAECTCS 3aKOHOJATENIbHBIM OpPraHOM, KOTOPBIi
OITYCKAeT CIUCOK MPEJIoIaraeMbIX 00s3aTeIbHBIX TPEOOBAHUMN, COJEPIKALTUXCS B
3aKOHE.

Cnemyer OTMETHTBH, 4YTO, XOTA HCIOJIB30BAHHE CIIOBA «(hOpC-MaxKop»
AQHAJIOTUYHO OIpeAeNieHnI0 (Qopc-Maxopa W HE MPOTUBOPEYHUT 3HAUCHUIO
3aKoHOJaTeNbcTBa Poccuiickoit deaepanun, hopc-Makop, YKa3aHHBIA B JTaHHOM
clyyae, HMMEET HOPUAMYECKOE 3HAYEHHE, €CIM OH COOTBETCTBYET HPABOBBIC
XapaKTEPUCTUKH BBICIIEH BIACTH.

[IpumeHeHne BOEHHON OTOBOPKH B Kau€CTBE HE3aBHCUMOI'O MHEHUSI MOXKET
OBITh HMCIIOJIBL30BAHO ISl YCTAaHOBJEHHS OoJiee TUOEpPaNbHBIX YCIOBUW TIO JIENTY
WA Ui YMEHBIICHUS YCIOBHW NPUHYIUTENIbHOM Cuibl. OpHaKo, eciu

HCIIOJIB30BAaHHUC TCpMHHA «obecreueHne CO6J'IIOI[CHI/IH HC BKJIKOYACT
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32/I0JIKEHHOCTh JOJDKHUKOB, OTCYTCTBHE aKTHMBOB Ha PBIHKE, HEOOXOAUMBIX IS
MOKPBITUSL 00s13aTE€NbCTB, OTCYTCTBUE 3aJI0JDKEHHOCTH JIODKHUKOB — Ornbka
MOTEPIEBIIEr0 BOCHHBIX CTATE» JJIsI COKpAIIECHUS YCIOBUN NPU3bIBA HA BOCHHYIO
CIIy’K0y YMECTHO, TO B CBSI3M C IPYTUMU MPUUYUHAMHU UCKIIOUECHUS, B 9TOM Clly4yae
TO € CaMO€ HEJb3s CKa3aTh.

[To cyTHn, CTOpOHBI CBA3aHbI NMPEABAPUTEIBHBIM COIJIAIIEHUEM, B KOTOPOM
OTOBAapUBAIOTCSI UX MpaBa U OOSI3aHHOCTH B CJIydyae OMPENCICHHBIX COOBITHM,
HaxXOJSUIMXCSd BHE UX KOHTPOJIA, HE3AaBUCUMO OT TOT'O, MOBJIEUET JIM 3TOT BOIMPOC
IOPUINYECKHE TTOCIEICTBUS B BUJIE HEOPEKHOCTH B OTHOIICHUM COTJIAIICHUS WM
HET.

[Iporecc 3akpwITHS KOHTpAaKTa POCCHUHCKUMHU TapTHEepaMu-OM3HECMEHaMU
YKa3bIBaJI, YTO OHU BCErJa OCYLIECCTBISJIM CBOM MpaBa, B TOM YHUCJIE OTOBOPKHU O
dhopc-MaKOPHBIX 00CTOSATENBCTBAX, KOTOPHIE BKJIIOUATIN O0COOBIE OOCTOSATENbCTRA,
OCBOOOXK/IAIOIIUE UX OT OTBETCTBEHHOCTH 3a HEI()(PEKTUBHOCTH WUIU MPOCTYIIKH.
COTJIallICHUE.

Takue MyHKTHI JOJKHBI BBIMOJHATHCS HAJUIEKAIUM 00pa3oM, MOKa3bIBast
KOHKPETHBIM CIUCOK OOCTOSTENBCTB, KOTOPHIE CIIOCOOCTBYIOT, KOTOPHIE MOTYT
MIPOM30MTH, €CIM 3TO BO3MOYKHO, B TEUCHUE MEepuoAa ACUCTBHUS KOHTpakTa. [Ipu
3aMoOJHEHUH STOTO CHHCKa (PAaKTOPOB HEOOXOAMMO YUYUTHIBATH JKOJIOTHUYECKHE
XapaKTepUCTUKH TEPPUTOPHUH, COIHANbHBIC (HaKTOPhl CTPaHBl WA PETUOHA, B
KOTOPOM CTOPOHBI pabOTarOT, XapakTep COTJANICHUS M MPOJIODKUTEILHOCTh €TO
neictBus. B »TOM cnydae OH He 0053aTe€IbHO JOJDKEH HWMETh MPH3HAKH
HOPMAJILHOCTH, MOATOMY HET HEOOXOJUMOCTH JIOKa3bIBaTh €T0 MPOUCXOXKICHHE,
9TOOBI OCBOOOUTHCS OT OTBETCTBEHHOCTH.

B cootBercTBHMM ¢ BHYTpeHHUM KojiekcoMm Poccuiickoit deneparuu, 9To0bI
CUTyallls CUMTAJIACh KPYITHON JEp’KaBOW, OHA JOJKHA OBITh MCKIIOYUTEIBHOU H
HEOTPAHUYEHHOW MpHU JaHHBIX OOCTOSITENbCTBaX. JlOMOTHUTENbHBIE KPUTEPUU
MIPUHYJIUTEIILHOTO TPUHYXKJICHUS Takxke conaepxkarcsi B «llopsanke mpoBeneHus
3aKyno4HbIX mpoueayp B ToproBo-mpomsinieHHON denepauun Poccuiickoi

Oenepanun» ot 23 nexadps 2015 rogma (manee - Iloctanomnenue). CorjacHO
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[IpaBuniam, ycrnoBusi TOMKHBI ObITh HEOXKUIAHHBIMH, BO3HUKATh B TEUCHHUE CPOKa
JEeNUCTBUS coTJallieHusl (HO HE paHee), UX Helb3sl Pa3yMHO OXHUJATh M0 OKOHYaHUU
COTJIALICHUSI, CAEPKAHHOCTH WJIM TMOOEbl, U OHU JOJKHBI OBITh BHE KOHTPOJIS
CTOPOH.

Hanpumep, nokaszanbl cepbe3Hble 3a00JI€BaHUSI U AMUIAEMUM, OTPAHUYCHUS
JBIDKEHUSI U MEPhl TOCYJApCTBEHHOTO 3akpbITHs. OnHako u [1yOnuuHbIil KOAEKC
Poccuiickon denepanuu, u PerimaMeHT conepkar ykazaHus Ha TO, YTO OTCYTCTBHUE
AKTUBOB, HEOOXOJMMBIX JUIsI TPOAAXH, WIM HEUCIIOJTHEHUE 00s3aTeNbCTB
JIOJDKHUKA HE MOXET OBbITh MPUHYTUTEITbHBIM.

[ToaToOMy B HEKOTOPBIX CIydasiX MOTYT CYIIECTBOBATh SIUACMUS / STTUICMHUS
U (WIM) U3OJIALMS WIN JPYTHe Mephbl NMPO(UIAKTUKH, HO B HEKOTOPHIX CIydasx
OHHM HE MOTYT CUUTAThCS 0053aTEIIBLHBIM YCIOBHEM. DTO 3aBUCHUT OT THIa OM3HEca,
0 KOTOPOM HUJIET PeUb, U OT €r0 POJH B OU3HEC-TIPOIIecCax.

B otBer Ha kpusuc, BbBBaHHBIM a3nuaemueirn COVID-2019, wmHorue
OpPEANpPUATHS OKa3aduch B Kpu3UCHOW cutryanuu. 21 centsadps 2020 roma B
MOCKOBCKYIO TOPrOBO-INIPOMBIIUICHHYIO Manaty noctynuio 3294 cooluieHus o
NOSIBJIEHUH CBEPXJIEPkKAB B paMKaxX BHYTpHpoccuiickux cornamenuil. bonee 70%
3asBJICHU BO3BpAllalOTCS  COUCKATENsIM, TaK KaK YCIOBUSA, YyKa3aHHbIE
paboromarensiMu, HE SBISIOTCS O0S3aTeNbHBIMU WM 3asBKH HE HMEIOT
HEOOXOMMON JOKYMEHTAIlMM WU TOSCHEHHH, HEOOXOAUMBIX I PACCMOTPEHHUS
crienquanucramu MTIIIL

B Texkymen curyaumu B Poccum OAMH M3 TOCTABIIMKOB HE3aKOHHBIX
TOBAapOB U YCIYT, OCOOEHHO Il TOCYAAPCTBEHHBIX HYXK/I, TOKYIIA€T HE3aKOHHBIE
TOBapbl, 000pynOBaHME WU yCIyrd B Kurae wiu Apyrux CTpaHax, TJie UMeENn
MECTO HEXKeJlaTeJbHbIe CIydau 3a00JIeBaHMsI, O KOTOPHIX WM MPOTHB HUX OBLIH
3aperucTpupoBanbl.  MHOCTpaHHbIE ~ BKCHOPTEPhl  NPUOCTAHOBWIW  WIIHU
MIPUOCTAHOBUIIU ONEPAMU, YTOUHUB YOEIUTEIbHbBIE YCIOBUSI.

Hanpumep, CoBeT no conerncTBui0 MEXAyHApOAHOU Toproiie Kurtas naBHO
UCKJIIOYMI KuTalickue komnanuu. OHAKO, B TO K€ BPEMs, COIJIACHO JIOTOBOPY O

roCyaapCTBCHHBIX 3adKYyIIKaxX, 3aKJIIOUYCHHOMY pOCCHﬁCKHMH IIoCraBIIMKaMH,
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CUTyalusi C AJIEKTPOCHAOKEHUEM HE BO3HUKAET Y HUX, U OHM HECYT OOJIBIIYIO
OTBETCTBEHHOCTh MEPEJ] TOCYAapCTBEHHBIMU MOTPEOUTENSIMUA 32 HEBBITIOJTHEHUE
CBOMX 00513aTEIbCTB.

Pasymeercs, oTcyTCTBHE HEOOXOAMMOrOo K TIPOJaKe HMYIIEeCTBa WU
napTHepa nmnpojaBlia (ACUCTBUS) TPSAMO 3aKOHOM HE UCKIIOYAeTCs TIpH
oOs3aTenbHbIX o0cTosiTenscTBaX (cT. 401 CoumanbHoro konaekca P®d). Kpome
toro, TIIII P® wmoxer mnpeawsBIsTh 00s3aTelibHBIC Jeja 3a MpeaeaaMu
Poccuiickonn ®enepanuy TOIBKO B OIPAHUYEHHOM KOJIMYECTBE CIIy4aeB, KOrIa
HEeOIaroNnpHUATHBIC SMUIEMHUOIOTUYECKUE YCIOBUS HE PUMEHSIOTCS.

B Hacrosmee Bpems IlpaBurensctBo Poccuiickonn denepaunu «IIpU3HAET
pacrpocTpaHeHUE KOPOHABUPYCHOW MH(EKIIMU B KA4eCTBE JBIDKYIIEH CUJIBI B
OCYIIECTBJICHHM TIpaB YeNoBeKa». B 3aKOHOAATENbCTBO B COOTBETCTBUMU C
opuIUaTbHBIM 3aKOHOAATENbCTBOM IIpaBuTtenncTBa Poccuiickoit denepannu
BHOCSTCS M3MEHEHUs: MUHUCTPOM TOPTOBJIM U IIPOMBIILIEHHOCTH. |

B T0 Xe Bpems moka He sICHO, OyAeT Ju SCMHUHEI ObITh MPEACTABICH B
KayecTBe 0053aTeIbHOTO MHCTPYMEHTA ByTBUTKM [Jis 3amedaTbhiBaHUs OOJIUTalnii
0e3 TOCyIapCTBEHHBIX 3aKYNOK, U TO €CTh BHECEHHBIX H3MEHEHHI, KOTOpHIC
cAenalT 00opynoBanue, ucnonbzyemoe s yeusaenus: CCI

B mapte 2020 roma Mexnaynapoanas toproas nangara (ICC) mpoena 0630p
noapasneneHuit «Popc-Maxop U CylIeCTBeHHble u3MeHeHus» 3a 2003 ron.
[Mpeanpusitua Otnenennst ICC 2020, npegHa3HaueHHBIE [JI1 TEXHUYECKOTO
o0cy>KWBaHMs TPAHCTIOPTA, BHECEHUSI U3MEHEHUN B KOHTPAKTHI (COTJIAIIEHNUS) Ha
MEXaHMYeCKoe 00OpYJOBaHUE U TMOBBIIMICHHOTO IOPUAMYECKOT0 XPAaHEHUS, KOIHUH
nociuennero auna u COVID-19.

Bepxosurbiit Cyn Poccuiickoit @enepanu B «O030pe OTAEIBHBIX OTpaciei
C IOPUAMYECKUMU TTOCIICICTBUSIMU U JICUCHUEM, TIPUMEHUMBIM JJIsi OOHAPYKESHUS

KopoHaBupyca B topucaukiuuu Poccuiickonn ®enepanuu. (COVID-19) N 1»

"MunwucrepctBo IIPOMBIIIIJICHHOCTH u TOPrOBJIH Poccuiickoit ®Denepanu. URL:
https://minpromtorg.gov.ru/?from_30=2 (marta obpamenus: 09.12.2020).
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ot 21.04.2020" Ecnu BBl IOABEPIVIMCH BO3IAEHCTBUIO BUPYCa, BO3MOKHO, BBl HE
CMOJKETE 3apa3UThCsl UM KaK MOKHO CKOpee, 0COOEHHO €CJIH Bbl YK€ paboTaere.
braronapst Komuccnn CHIA no kxommyHukanusm banky Poccun BnepBbie
3a MOCJeNIHHE TP rojia YAaJIOCh COrjacoBaTh HOBOE IMOJOXKEHUE e (B Ciayyae C
bankom Poccun 17 mapra 2020 r. ". Ecnu y Bac €CTh KOHKPETHOE IPUMEHEHHE
BHpYyCa, Bbl MOXETE NOABEPTHYTHCS BO3JEHCTBUIO BHpPyCa B LIEJIOM, HO Bbl HE
CMOJKETe CIeNaTh 3TO, €CJIU KOr1a-Tu00 MoABEprajuch BO3AEHCTBUIO BUPYyCa.

Bno6aBok k Tomy xe ®AC Poccun Bceraa Oblia maToJIOr0OaHATOMUYECKOMH,
KOTOpasi TaKkKe IMOJydusia BUPYCHBIM 3apa3Hblii 3pQexT BHupyca, a Takxke psij
TEHEPUYECKUX AareHTOB IO NPEBEHTHUBHOM TrapaHTUU, KOTOpas Bcerja €cTh B
Wnurepnere 18 mapra 2020 No A / 21684/20).

Takue MyHKTHI AOJKHBI BBIMOITHATHCSA HAJJICKAIIUM 00pa3oM, MOKa3bIBas
KOHKPETHBIM CIHUCOK OOCTOSTENBCTB, KOTOPHIE CIIOCOOCTBYIOT, KOTOPBIE MOTYT
IPOU30MTH, €CIIM ITO BO3MOXKHO, B T€UEHUE MEpHOJa ACHUCTBUS KOHTpakTa. [lpu
3aMoJHEHUN STOTO CHHCKa (PAaKTOPOB HEOOXOAMMO YUYUTHIBATH JKOJOTHYECKHE
XapaKTePUCTUKH TEPPUTOPUH, COIUMANbHBIE (HAaKTOPhl CTPaHbl WJIM PETUOHA, B
KOTOPOM CTOPOHBI pabOTarOT, XapakTep COTJAIICHUS U MPOJOJDKUTEIBHOCTh €ro
neictBusi. B »TOM cinydyae OH He 00s3aTe€IbHO JOJDKEH HMMETh MPHU3HAKH
HOPMAJLHOCTH, MO3TOMY HET HEOOXOJUMOCTH JIOKa3bIBaTh €r0 MPOUCXOXKICHUE,
YTOOBI OCBOOOUTHCS OT OTBETCTBEHHOCTH.

B TOoT wnm uHONM MOMEHT MEHs OTIpaBWIM B OOJBHUILY, I/A€ s ObLI
OTIIpaBJIEH Ha paboTy, a MEHS OTHNPaBUIM B OOJBHMILY, IZle€ S HE MOI 3TOTO
caenatb. Misalnya, Anda He sBnsercs uieHoM Anda CTOPOHBI, OTBETCTBEHHOU 32
KOHTPOJIb HaJ KOHTPAKTOM, IOCKOJIbKY OH 3asiBIIIE€T, YTO SIBJIAETCS IPOLYKTOM,
HEIPABUTEIILCTBEHHON OPraHU3alyel WM HENPABUTEIILCTBEHHOM OPraHU3alueH.

ITo ct., ct. 451 Konekca noeeaenust Poccuiickorn denepanuu BOEPBBIE 3a

MOCJICAHUN TOJ WJIM 3a TOCIACIHWUW TOJ, MOCICAHUM U3 JIYUIIUX W3 JYyUIIUX

' 0630p 10 OTAENBEHBIM BOMPOCaM CyleOHON TPAKTUKH, CBA3AHHBIM C TIPUMEHEHHUEM 3aKOHOIATENBCTBA U
Mep MO NPOTUBOAEHCTBHIO PACHPOCTPaHEHUIO Ha Teppuropuu Poccuiickoil denepanuy HOBOH KOPOHABHUPYCHOU
nadpexknmn (COVID-19):  mpesumuym BepxoBrHoro Cyma Poc. ®enepammu [or 21.04.2020 1. Ne 1] // Brom.
Bepxosnoro Cyna Poc. ®eneparnuu. 2020. Ne 5.
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BrepBbie B OyaymeM. Ilo Oosbuield yacTu B 3TOM 0OJacCTH HET HENOCTaTKa B
ycllyrax, OCOOEHHO IJisl T€X, KTO B HacTosllee Bpems paboTaeT Haja MpPOEKTOM,
JakKe eCIM OHM HEJOCTYIHbI HU B OJHOM M3 TeX ke 00JlacTell WM €ClIh OHH
HEJOCTYIIHBI B ILITATE.

Opnako myigs HUX 3TO ObUIO Obl HEBO3MOXKHO, €CIU CYIIECTBYET CHUCTEMA,
€CJIM €CTh KpPHU3HC, €CIH €CTh KPHU3HUC, €CIM HMH(IALMS HEBO3MOXHA, TOTJa UM
NpUJIETCS MOJANMUCAThCA Ha APYTYIO NApTHUIO, €CIIU Y HUX HET J0TroBop (cyn 26 mas
2016 r. ®enepacu Poccus. 1019 -0O).

OpHako B LENSX MOATBEPKIEHUS 3TO OOBIYHO HMMEET MECTO C CaMbIMH
MOCJICTHUMHU COBPEMEHHBIMH aJbTEPHATHUBAMU B TOT K€ MEPHOJ B JOTOJHEHUE K
OOBIYHBIM (haOpHUKaM.

B cnydae snuieMHonoruu TpeThero JAHS €CTh TOJIBKO OJIHA Belllb, KOTOpas
Bcerja Oblla Takoll e, KaK U JUCCOIMUPOBAHHBIC, HO TaKXKe€ M OIMNUCAHUS
ONMMCAHUM, KOTOpble ObUTM J00aBIIEHHl B HOBBIM TEIEKOMMYHHKAIIMOHHBIH
KOHTPAKT.

B caysae COVID-19 Oyaer TeppuTopuaibHas HECTAOMIBHOCTD,
yIIbTPACOBPEMEHHAS PEKOHCTPYKIIUS HOBBIX YHU(DUITUPOBAHHBIX,
OpraHU3allMOHHBIX U OTPAHUYEHHOI'0 YHUCJa MOCPEIHUKOB I HOBOM OTpaciu. -
BEIyIINI aKTUBHUCT, B mpouuioM. C caMoro Hayana Jydlle YBHAETh PazHULY
MEXy HUMU, €CIIU Bbl CMOKETE YBUIETh €€ B HY)KHOM MECTE B HY>KHOE BpPEMSI.

B Coenunennbix Illtatax Oymer psini MHOCTPAHHBIX MHCCHH, OCOOEHHO
KOTJa €CTh JApYyrue NpoOsieMbl, TaKM€ KaK TEKYIIUH KpU3HC, U, KaK CIEACTBUE,
Oyaer psa OPOAOKAIOIIUXCA MPOTECTOB, B TOM YHCIE PAJl CIELHUAIBHBIX
Mepornpuatuil. Denepanuu.

Takue MyHKTHI JOJKHBI BBITOJHATHCS HAJUIEKAIUM 00pa3oM, MOKa3bIBas
KOHKPETHBIM CIHCOK OOCTOSITENIBCTB, KOTOPBIE CIOCOOCTBYIOT, KOTOPHIE MOTYT
MIPOU30UTH, €CIIM 3TO BO3MOXKHO, B T€UEHHUE Nepuoaa NEHUCTBUS KOHTpakTa. [lpu
3aM0JHEHUU 3TOTO CHHMCKa (PAKTOPOB HEOOXOAMMO YUYWUTBHIBATh 3KOJOTHMYECKHE
XApaKTEePUCTUKU TEPPUTOPUH, COLMAIbHBIE (DAaKTOPbl CTPaHbl WJIA PETUOHA, B

KOTOPOM CTOPOHBI pa60TaIOT, XapakTep COoriaamcHud U IpOAOJIKUTCIBHOCTL €TI0
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nerctBuss. B 3TOM cinydyae OH He 00s3aTe€abHO JOJKEH HMMETh IPHU3HAKU
HOPMaJIbHOCTH, TIO3TOMY HET HEOOXOJUMMOCTH JI0KA3bIBaTh €r0 MPOUCXOXKICHUE,
YTOOBI OCBOOOIUTHCS OT OTBETCTBEHHOCTH.

B mnacrosmee Bpems B ciydae COVID-19 yyacTHMKaM 1O CBS3SIM C
OOILIECTBEHHOCTBIO ~ CJIEAYET PACCMOTPETh  BO3MOXKHOCTH  BKIIIOUEHHUS B
coTJlallieHue 0COOBIX OOCTOSITETLCTB B OTHOIIIEHUU PUCKOB, CBSI3aHHBIX C PUCKOM.
OtnenbHO ClAeayeT OTMETUTh, YTO CTOPOHBI BIpPaBE MPEJOCTABUTH HE TOJBKO
CUCTEMY CBSA3M B ciy4yae OOJIBIION MOILIHOCTH, HO W 3a0JIarOBpEeMEHHO B3SITh Ha
ce0sl Bce PUCKH, MPEJOCTABUTh BOZMOXKHOCTH /IS MepepacipeiesIieHUus] pUCKOB U
BO3MECTUTh CTOPOHAM WHBIE HWMYIIECTBEHHbIE YOBITKM B CJy4ae UX
BO3HMKHOBEHHUS. O HEHaJyIekaleM npaBoHapyumieHuu. Ilocie Toro, Kak
corjameHue Oyner 3aBeplieH0, Jaxe eclid B  OyIylleM BO3HUKHET
HEONPEICIICHHOCTh, KaXKaas CTOpoHa OyJeT 3HaTh, KAKOBHl OCHOBHBIC PUCKH H
KaKOBBI PUCKHU.

OcHOBBIBasiICh ~ Ha  TNPUBEICHHOM  BBIIE  OOBSICHEHHH,  KameTcs
nesnecoodpasHbiM 106aBuTh UckycctBo. 401 PO mynkt ogHoro mynkra: «Komeke
cornamenusi»: «CTOpOHa HE HECET OTBETCTBEHHOCTH 3a HEHCIIOJIHEHHE CBOWX
0053aTENbCTB, €CIU JOKAXKET:

1) ecnm yiiep0 MpUYUHEH HE 3aBUCAIIMMU OT HETO MPENATCTBUIMU;

2) Hepa3yMHO OKHJIATh, YTO OH MPHU PACTOPIKEHUH COTJIAIICHUS PACCMOTPHUT
KaKue-TM00 OrpaHUuCHUS WU TIOCTEACTBUS JIJIsl BBITIOTHEHUS COTIIAIICHUS;

3) ecnmm OH HE MOXET JODKHBIM 00pa3oM u30exaTh WIH TMPEOAOJETh

IMPCILITCTBHUC UJIN €T0 IIOCICICTBHA.
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SAKVIFOYEHUE

B yxazanHoii pa®oTe ObUIM TPEANPUHATHl YCUIMS s 0€30mHnO04YHOrO
NPOBEJICHNS  BCECTOPOHHEr0 M  CHUCTEMAaTHYECKOTO  MCCIEOBaHUS  TUIIA
rOCy/IapCTBEHHOTO JI0JIra; 6e3 OMIMOOK PacCMOTPUTE BOMPOC O TOCYNapCTBEHHOM
noire. PaccmoTrpenHbie pakToOpbl MO3BOJISIIOT CAENIATh CIEIYIOUIUE BHIBOIBI.

Jnst npoBeaeHus: (GopManbHON NPOBEPKH THUIA «BUHO», TPEXKIE BCErO,
B&XXHO MCXOJOUTh W3 JICWCTBYIOLIErO0 3aKOHA, HWHA4Y€ CIOXHO TOBOPUTH O
COOTBETCTBYIOIIMX OCOOEHHOCTSIX B PEIIEHUU 3TOM mMpobiembl. Kak oHM AenaioT
aToT 3akoH? Ecnmu MbI ceromgus obparumcs k ['pakmanckomy koaekcy P®, To
YBUJUM, YTO CHEIUATIbHBIX 3aKOHOB, ONPEAEIAI0NUX Aen0, HeT. CorinacHo cTaTthe
I cr. 401 TI'paxnmanckoro kojaekca Poccuiickoit ®enepamuu: «JIumo, He
UCIIOJIHUBIIIEE OOA3aHHOCTH WJIM JIEWCTBOBABIIEE HEHAICKAIIUM 00pa3om,
HOJJIEKUT OTBETCTBEHHOCTH (YMBICIY WJIM XaJaTHOCTH), €CIM WHbIE NPUYUHBI
IPABOHAPYIIECHHUSI HE OIpPEACIICHbl 3aKOHOM WM COIVIACHEM». MPEIIUCAHO
3aKOHOM.

Takue MyHKTHI JOJKHBI BBIITOJIHATHCSA HAJUIEKAIUM 00pa3oM, MOKa3bIBas
KOHKPETHBIM CIHCOK OOCTOSITENBCTB, KOTOPBIE CIIOCOOCTBYIOT, KOTOPHIE MOTYT
IPOU30MTH, €CIIM 3TO BO3MOXKHO, B TEUEHHUE NEepuoJa ACUCTBUS KOHTpakTa. Ilpu
3aM0JHEHUU 3TOTO CHHMCKa (PAKTOPOB HEOOXOAMMO YUYWUTBHIBATh 3KOJOTMYECKHE
XApAaKTEPUCTUKH TEPPUTOPUH, COLMAIbHBIE (DAKTOPHI CTPaHbl WM PErHOHA, B
KOTOPOM CTOPOHBI pa0OTaIOT, XapakTep COIJIAIIEHUS U MPOAOLKUTEIBHOCTh €ro

HeﬁCTBHH. B »Tom Cly4yac OH HC 00s13aTeIILHO JOJDKCH HMCTb IIPU3HAKH
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HOPMaJIbHOCTH, TIO3TOMY HET HEOOXOJUMMOCTH JI0KA3bIBaTh €r0 MPOUCXOXKICHUE,
YTOOBI OCBOOOJIUTHCSI OT OTBETCTBEHHOCTH.

OnuuM u3 HanOosee BaXKHBIX U CIIOXKHBIX aCIIEKTOB COBPEMEHHOU TEOPUH
TPAKIAHCKOTO TIpaBa SBISAETCS KOHIEMIMS COLUUAIbHOW OTBETCTBEHHOCTH.
l'ocynapcTBeHHass OTBETCTBEHHOCTh - A3TO ¢opMa YaCTHOW OTBETCTBEHHOCTH,
BBITEKAIONAsl M3 MPUHIIUIIOB MYOJWYHOTO MpaBa B OTHOILICHUM JOJDKHHMKA (3a
UCKIIFOUCHUEM OIpPECICHHBIX OOCTOSTEIhCTB), KOTOPBIM HapyliaeT IMpasa
COOCTBEHHOCTH WJIM MpaBa COOCTBEHHOCTH B paMKax OOIIECTBEHHBIX OTHOIICHUM.
U 3asIBJICHO B KaU€CTBE KOMIICHCAIIUU 3a MPUYMHEHHBIHN y1iepo.

O630p mMO3UIUH, COJEpKAIIUXCSI B OTOM JTOKTPHUHE, TOKA3bIBAET, YTO
o01IeCTBEHHAs: OTBETCTBEHHOCTh PacCMaTPUBACTCS KaK HaKa3aHUE 3a HApYIICHHE
3aKOHA, KaK 00sI3aHHOCTh HECTH OTBETCTBEHHOCTH 32 YEJIOBEUECKUE JICHUCTBUS, KaK
CPEACTBO MPHUHYKJICHHS K BIIACTH.

CrnenoBarenbHO, B pE3ysbTaTe MPOBEIACHHOTO HCCIEIOBAHUS MBI CUUTAEM
11eJIeCO00pa3HBIMU CIEAYIONIME PEKOMEHIAINN: YUPEKIACHHS. COIMATBHOE MPABO.
OH [omKeH BKIIOYATh INMpaBW/a O CYUIECTBOBAHMM U MPUYMHAX ONpPaBIAHUS
rpaxkaanckoro aena. [loHsTHe «BUHBDY CIIEAYET BBECTH B IPAXKIAHCKOE IIPABO TAK
Ke, KaK U TOHATHE «HEBHHOBHOCTH», YTOOBI MPUHATH 0OJEe IMUPOKOE U TOUHOE
onpeiesIeHHe HEMPABUIBHOCTU U HECTIPABEJIUBOCTH.

Bepxosnsiii Cyn Poccuiickoit @enepannu B «O0630pe OTAETBHBIX OTpaciei
C IOPUAMYECKUMU TOCIEICTBUSIMU U JICUCHUEM, TIPUMEHUMBIM JJIs1 OOHAPYKEHUS
KopoHaBupyca B opucaukuuu Poccuiickoit ®enepanuu. (COVID-19) N 1»
ot 21.04.2020' Ecam BB MoABEpriayMch BO3AEHCTBHIO BHPYCa, BO3MOYKHO, BHI HE
CMOJKETE 3apa3uThCs UM KaK MOXKHO CKOpee, 0COOCHHO €CJIH BB yke paboTaere.

brnarogapst Komuccun CHIA no kxommyHukauusim banky Poccun BnepBbie
3a MOCJIETHUE TPU T'0Jla YAAlI0Ch COrJIacoBaTh HOBOE MOJIOXKEHUE N (B ciiydyae ¢

bankom Poccum 17 mapra 2020 r. ". Ecnmu y Bac €cTb KOHKPETHOE MPUMEHEHUE

' 0630p 10 OTAENBEHBIM BOMPOCaM CyleOHON TPAKTUKH, CBA3AHHBIM C TIPUMEHEHHUEM 3aKOHOIATENBCTBA U
Mep MO NPOTUBOAEHCTBHIO PACHPOCTPaHEHUIO Ha Teppuropuu Poccuiickoil denepanuy HOBOH KOPOHABHUPYCHOU
nadpexkmmm (COVID-19):  mpesumuym BepxoBroro Cyma Poc. ®enepammu [or 21.04.2020 r. Ne 1] // Brom.
Bepxosnoro Cyna Poc. ®eneparnuu. 2020. Ne 5.
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BHUPYCA, Bbl MOJKETE MOJABEPTHYTHCS BO3JICMCTBUIO BUpYyCa B LEJIOM, HO BBl HE
CMOXKETE cjenaTh 3TO, €ClIM KOrJa-I1u00 MoIBeprajiuch BO3ICHCTBUIO BUpYCa.

Bno6aBok k Tomy xe ®AC Poccuu Bcerga Oblia MaToJI0r0aHATOMUYECKOM,
KOTOpasi TakKe MOJIydusia BUPYCHBIN 3apa3Hblii 3(QPeKkT BuUpyca, a TakxKe Psia
FEHEPUYECKUX areHTOB IO MPEBEHTUBHOW TapaHTUU, KOTOpas BCErjla €cTh B
Wnrepnere 18 mapra 2020 Noe A / 21684/20).

B HacTosiiee BpeMsi B 3aKOHaX IOPUANYECKON HAYKHU CYHIECTBYET €AUHCTBO
B3TJIsAJIa Ha JIEJIO MYTeM HapylleHUs 00s3aTesbcTB JoroBopa. Cropel u obiiee
HEMIOHMMaHHE BHUHA B TEOPETHYECKOM CMbICIIe, O€3yCIOBHO, MPUBOIAT K
TPYAHOCTSIM B SKCILTyaTalluu.

ITon 4yBCTBOM BHHBI ClielyeT MOHUMATh OTHOIIEHHUE YEJIOBEKa K
0€33aKOHUI0 M €ro TMOCIEJICTBUSIM, TPH KOTOPOM HETAaTHBHOE OTHOIICHHUE K
UHTEepecaM rocy/iapcTBa u oOmiecTBa CIOCOOCTBYET MPOCTYIIKY
npaBoHapymuresnd. [[py3HakoM BUHOBHOCTH B TOCYAAPCTBEHHOM IIPABE SIBISETCS
UCIIOJIb30BaHUE BUHBI HE TOJBKO MyOJIUYHO, HO U B IOPUAMYECKHUX JIUIIAX, a TAKKe
B JIPYTUX HCCIEAOBAHUSIX NyOIM4yHOro mpasBa. OTBETCTBEHHOCTh 0€3 BHUHBI
BO3MOKHA.

[IpoGnema BUHBI B TPAXTAHCKOM MPABE BO MHOTOM CBSi3aHA C OTCYTCTBUEM
3aKOHAa BUHBI W BHUHBL. JlanbHeillllee pa3BUTUE TOCYAApPCTBEHHOIO IIpaBa M
NIPABONPUMEHEHUS TpPEeOyeT COBEPIICHCTBOBAHUSA TMPUHIUIIOB U CTPYKTYPHI
Bnytpennero konekca Poccuniickont denepanun.

[TockonbKy B HEKOTOPBIX CIIy4asX JEJI0 HE CUUTACTCS MpeIBapUTEIbHBIM
JIeJIOM TI0 TpaxJIaHCKOMY Joary, B ['paxpgaHckoMm konekce Poccuiickoit
denepani  TPENCTABISETCA IEIECOOOpPa3HBIM  YCTAHOBHUTH CTaHAAPT IS
BO30YXKJIEHUS TPaXITAaHCKOW OTBETCTBEHHOCTH: OTBETCTBEHHOCTH, YOBITKA W
IIPUYMHA U CJIIEACTBHE OTHOIIEHUM.

B03MOXXHOCTH W TNPUHYKJIEHUE K BIACTH HE CYHIECTBYIOT 0€3 CHCTEMBI
FOCYy/IapCTBEHHOM OTBETCTBEHHOCTH, KOTOpass NOAPBIBAET M HE TOJIBKO
YpPaBHOBEIIUBAET IEHHOCTh W A(QPEKTUBHOCTb, HO TOJBKO BCTyHaeT B

3aKIIIOYUTCIIBHYIO CTaAWIO pCaIn3allui 3TOTO IIoAX0Aa. Tot q)aKT, 49YTO B KOHCYHOM
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UTOT€ HEOOXOJMMO HMETh B BHJY HUHIMJICHT WM 0053aTEIbHOE MaKOpPHOE
00CTOATENbCTBO, SBISETCS AKTOM OOIIECTBEHHOM OTBETCTBEHHOCTU, KOTOPBIM
CTAHOBUTCS YCIIOBUEM HCKIIFOUEHUS.

Kpome Toro, mnpencraBisercss IeiaecooOpa3HbIM BHECTH HU3MEHEHUs B
[TyOnuunsblii konekc Poccuiickoit denepanuu, BKIOUUB B HEro ctarhio «dPopc-
Maxxop» (CoeprKalllylo OnpejielieHue BhICIIEH BJIACTH U YCIOBHUS COTJIAlIEHUs1 00
YCJIOBUSIX TPUHYXKJICHUS) U CTaThio «BuUIbl MPUHYIAUTEIBHBIX PaCCIEIOBAHUI
(MpuUBEZICHHBIE B MIEpEUYEHb 0053aTEILHBIX 0OCTOSITEILCTB. IPUHYKICHUE).

Jlna co3paHus NEWCTBEHHOM M JIEMCTBEHHOM IPABOBOM CHUCTEMBI BAaXKHO
UMETh MPaBWIBHOCTh W TOYHOCTH B TOJKOBAHWUU IMPABOBBIX HOPM, a TaKke
COOTBETCTBYIOIIMN YpOBEHb MPABOBOW OCBEJIOMJICHHOCTH B 3TOM OTHOILICHUHU.
O(PheKTUBHOCTh 3TOr0 HMHCTPYMEHTA MOXHO ONPEACIUTh 1O  CIOco0y
MPUMEHEHUSI TPABOBBIX CTAaHJAPTOB M COOTBETCTBYIOIIEH MOJIEIU MPABOBBIX
otHomeHui. CienoBaTeNbHO, 3Ty MOJIUTHKY HEOOXOIUMO HaJUIeKaIUM 00pa3oM
pazpaboTath, OCOOEHHO TMpPU  HEAJEKBATHBIX  CTaHAApTaX  COIHMAIbHOU
OTBETCTBEHHOCTHU B OTHOLICHUY WHCTUTYLIMOHAIU3ALMU U BO3MOKHOCTEN.

dopc-Maxkop - 3TO MYHKT KOHTPAKTA, BO3JIOKEHHBIM Ha OOIIECTBEHHYIO
OTBETCTBEHHOCTh, B TO BpeMs Kak (opc-Maxop SBISETCS OYEHb BaXXHBIM
OCHOBaHHEM, HE MPEATNOIATratoIMM OOIIECTBEHHON OTBETCTBEHHOCTH.

TeopeTtnueckue ¥ TpakTUYECKUE  MPOOJEMBbI,  BBITEKAIOIIUE W3
denepanbHorO 3aKoHOMarenbcTBAa Poccuiickoit denepanuu 1Mo OTpaHUYEHUIO
3TOr0 MPAaBOBOTO CTATYCA, IIPEJIAraeTCsl peuaTh ¢ IOHUMAHUEM TOTO, UYTO pa3ei
«obecrieunBaeT MCIOJIHEHUE BIACTHOW OTOBOPKH»: «CTOPOHBI, MMEIOIINE MPaBO
3aKJII0YaTh COTJIALIEHHUE, MPUHYAUTEIBHOE [1aBJICHUE, NMPUYUHBI HECOOIIOICHMUS,
packpeiTie uH(OpMAIUU, KpPOME TeX, KOTOpbIe MPEIYCMOTPEHBI 3aKOHOM,
NpUYMHBl  00si3aTelnbcTBA  (OTBETCTBEHHOCTh  paboTomaTeniss Ha  OCHOBE
OTBETCTBEHHOCTH WJIM 00S3aTENbCTBA M 00S3aTENbCTBA B Clydae MPUHYKIACHUSA U
T. 1.);

Bepxosurbiit Cyn Poccuiickoit @enepanuu B «O030pe OTAEIBHBIX OTpaciei

C OPUINYCCKUMU ITOCICACTBHUAMU U JICHCHHUCM, IIPUMCHUMBIM JJIA O6H&py>K€HI/I$I
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KopoHaBupyca B ropucaukiuu Poccuiickoit ®enepanuu. (COVID-19) N 1»
ot 21.04.2020" Ecnu BBl IOABEPIIMCH BO3IAEHCTBUIO BUPYCaA, BO3MOXKHO, BBl HE
CMOJKETE 3apa3UThCsl UM KaK MOXKHO CKOpee, 0COOCHHO €CJIM BbI yke paboTaere.
braronapst Komuccnn CHIA no xommyHukanusm banky Poccun BnepBbie
3a MOCJeIHHE TP rojia yAaJloCh COrjacoBaTh HOBOE MOJIOKEHUE Jend (B ciaydae ¢
bankom Poccun 17 mapra 2020 r. ". Ecnu y Bac €CTh KOHKPETHOE IPUMEHEHHE
BHpYyCa, Bbl MOXETE MOJABEPTHYTHCS BO3JEHCTBUIO BHpPyCa B LIEJIOM, HO Bbl HE
CMOJKETe CIeNaTh 3TO, €CJIU KOr1a-1u0o MoABEprajuch BO3AEHCTBUIO BUPYyCa.
Bno6aBok k Tomy xe ®AC Poccuu Bcerga Oblia maToJI0r0aHATOMUYECKOM,
KOTOpasi TaKkKe IMOJydusia BUPYCHBIM 3apa3Hblii dpQexT BHupyca, a Takxke psij

ICHCPUYCCKUX AarcHTOB IIO HpeBeHTHBHOﬁ rapaHTu, KOTOpasd BCCTAa CCTb B

Wurepnere 18 mapra 2020 Noe A / 21684/20).

' 0630p 10 OTAENBEHBIM BOMPOCaM CyleOHON TPAKTUKH, CBA3AHHBIM C TIPUMEHEHHUEM 3aKOHOIATENBCTBA U
Mep MO NPOTUBOAEHCTBHIO PACHPOCTPAaHEHUIO Ha Teppuropuu Poccuiickoil denepanuy HOBOM KOPOHABUPYCHOU
nadpexkmmm (COVID-19):  mpesumuym BepxoBrHoro Cyma Poc. ®enepammu [or 21.04.2020 r. Ne 1] // Brom.
Bepxosnoro Cyna Poc. ®eneparnuu. 2020. Ne 5.
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