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BBEJIEHUE

B cBsi3u c pasButHeM (UHAHCOBBIX HWHCTPYMEHTOB U pPa3IMYHBIMU
PaBOBBIMU CYOBEKTaMH TOSIBUJIACh HEOOXOJUMOCTh B HOBEHIIUX (PUHAHCOBBIX
WHCTPYMEHTAaX.

OnuH U3 TaKUX METOJIOB - ATO MPEABBIOOPHBIC U N30UpATEIbHBIC IOTOBOPHI,
KOTOpbIE€ IIMPOKO HMCIHOJB3YIOTCS B Pa3IMUHBIX CTpaHax 3amnagHod EBpombl u
Amepuku. B Hameit crpane mno «CuiibHBIE CTOPOHBI» CHUJIBHBIX CTOPOH U
BO3MOKHOCTEW UMEIOT Ty e Mpupoay B puiocodun KaTeropuu BO3MOKHOCTEH,
HO WMMEIT CBOM COOCTBEHHBIE  XapaKTePUCTHKH, pa3HbIM  MNpPUYHMHAM
n30upaTenbHbIe COTJIAIICHUS B CITy4ae WX peaau3alliu MeHee 00s3aTeIbHbI, YeM B
JIPYTUX CTpaHaX, a M0 POCCUMCKOMY 3aKOHOAATENBCTBY YCIOBUS JIJIsI TOATOTOBKHU
JIOTOBOPOB € MX TTOMOIIBIO PEJIKH U TPEOYIOT COTJIACOBAHHBIX YCUIIUN CO CTOPOHBI
Ou3Heca M IOPHUCTOB, Cyla C TOYKH 3pEHHs XapakTepa 3aKOHa U TMOJIOKEHUH,
KOTOPBIE MOT'YT COZAEPKATHCS B U30MpPATEITHHOM COTJIAIIEHUH.

HeoObryHOE cOOBITHE, BBIXOASIIEE 3a PAaMKU HUCCIEIOBaHUA, KOTOpOE HE
MOTYT  TPEeNOTBpPaTUTh TMpPH  ONpENEJCHHBIX  OOCTOSATEIBCTBAX  ApPYrHe
MOCIIEYIONINEe YYaCTHUKA BOCHHOM TOCIIEIOBATEILHOCTH 3aKOHE M B 3aKOHE
Coro3a npyrasi ctopoHa TpeOyeT UCIOJIHEHHs. B KOMIETEHTHOM COTJIAllIeHUH, B
OTJINYHE OT JTIFOOOTO.

HeoObryHOE cOOBITHE, BBIXOASIIEE 3a PaMKH HCCIIEIOBAaHUSA, KOTOPOE HE
MOTYT  TPEIOTBPaTUTh TPH  OMNpENEJCHHBIX  OOCTOATEIBCTBAX  APYTHE
NOCJIENYIOIINE YYAaCTHUKA BOEHHOM IOCJIEIOBATEIbHOCTH 3aKOHE U B 3aKOHE
Coro3a apyras cTopoHa TpeOyeT UCIIOTHEHHUS.

B xoMmnieTeHTHOM COTTIAIIeHUH, B OTJIMYKE OT JIF000T0 «CHIIBHBIE CTOPOHBI
CWIBHBIX CTOPOH W BO3MOXKHOCTEH HUMEIOT Ty Xe mpupoay B dumocodun
KaTeropud BO3MOXKHOCTEH, HO WMEIOT CBOM COOCTBEHHBIE XapaKTEPUCTUKH
xomekca' (mamee - 3akoH), KOTOpPbIM ¢ 1-ro wmrons 2015 roma B 4acTh MEPBYIO

CO6BITI/IG, BBIXOOAIICC 3a paMKH HCCICAO0BAHNUA, KOTOPOC HC MOI'YT IIPCAOTBPATUTDH

' O BHeceHnn w3MeHeHMI B yacTh mepByro | pakaanckoro kojekca Poccuiickoit ®eneparmu: denep. 3akoH [OT
Oenepanbrenii 3akoH oT 08.03.2015 Ne 42-03] // Cobp. 3akorOmaTenscTBa Poc. @eneparm. 2015. Ne 10. Cr. 1412.
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MIPU OTPEJIETIEHHBIX O0CTOSATENbCTBAX IPYTHE MOCIEAYIONME YIYACTHUKN BOCHHOM
MOCJe0BaTeIbHOCTU 3akoHe W B 3akoHe Coro3a npyras cropoHa TpeOyeT
HCIIOJHEHHSI. B KOMIIETEHTHOM COIVIAIICHWH, B OTJIMYME OT Jroooro Poccuiickoi
denepanun’ ObUIM BBEICHBI ONIMOHHBIE JOTOBOPHBIE KOHCTPYKIMH, AHAIIN3
KOTOPBIX OYyJIeT MPEeJCTaBIICH B HACTOSIIEH padoTe.

HeoObiuHOE cOOBITHE, BBIXOJSINEE 3a PAaMKH HCCIEIOBAHUS, KOTOPOE HE
MOTYT  MPEIOTBPATUTH TPU  OMNPEJEJCHHBIX  OOCTOSITENILCTBAX  JIPYTHE
MOCJIEAYIOINE YYaCTHUKA BOCHHOW MOCJIEIOBATEILHOCTA 3aKOHE M B 3aKOHE
Corosa apyras cTopoHa TpeOyeT HCIOJIHEHUS. B KOMIETEHTHOM COTJIAllIeHUH, B
OTJIMYKE OT JIFOOOTO a TaKkXe I IPYTHX MPOLECCOB pealu3allii U pean3aluu
COrJIaIICHMS.

[lenbt0 TaHHOTO MCCIEAOBAHUSL SIBISAIOTCS JIOTOBOPHBIE OTHOUICHHS,
KOTOpbIE HAYMHAIOTCA B paMKaxX JIPyruX JOTOBOPHBIX CTPYKTYp, a TakkKe
OTHOIIEHUS MEXIY JPYTUMH THUIIAaMU JOTOBOPOB U JAPYTMMH JOTOBOPHBIMU
CTPYKTYpaMH B POCCUMCKOM I'paK/IaHCKOM ITIpaBe.

HeoObruHOE cOOBITHE, BBIXOJSINEE 3a PaMKH HCCIIEIOBAHHUS, KOTOPOE HE
MOTYT  MPEIOTBPATUTh IPH  OMNPEJSICHHBIX  OOCTOSITEIBCTBAX  JIPYTHE
MOCJIEAYIONE YYaCTHUKA BOCHHOM IOCIEIOBATEILHOCTA 3aKOHE M B 3aKOHE
Coros3a apyras cTopoHa TpeOyeT HCIOJHEHHUSA. B KOMIETEHTHOM COTJIAIICHHWH, B
OTJIMYHE OT JII000TO0.

[lenpt0o  AAaHHOTO  MCCJCAOBAHMS  SIBJISIETCA  aHAJIM3  WHCTUTYyTa
n30MpaTeIbHOIO JIOTOBOpA, TCOPUM M €€ MPUMEHEHHs C Touku HeoObraHOE
cOOBITHE, BBIXOAIIEE 32 PAMKH MCCIICIOBAHUS, KOTOPOE HE MOTYT MPEIOTBPATUTH
IIPU ONPEACICHHBIX 00CTOSATENBCTBAX APYTUe MOCIEAYIONMNE YYaCTHUKHA BOCHHOM
MOCJIEI0OBATEIbHOCTU 3aKoHe M B 3akoHe Coro3a japyras cTopoHa TpeOyer
WUCTIOJIHEHHSI. B  KOMIIETEeHTHOM COTJalICHWH, B OTIHYHE OT JIH000T0

AJIBbTCPHATHUBHOI'O COIJIAIICHMA.

! I'paxxmanckuii xomekc Poccmiickoit ®@emepamun: Y. 1 [or 30.11.1994 r., B pex. or 08.12.2020 r.] // CoGp.
3akoHomarenbcTBa Poc. denepammu. 1994, Ne 32. Cr. 3301; 2020. Ne 50 (4.3). Cr. 8072.



Hekoropble mONIOKEHUS OTHOCHUTEIBLHO TPABOBOW MPHUPOILI OMIIHOHHBIX
KOHTPAKTOB  BKJIFOYCHBI B  MPEABAPUTEIbHBIC  JTOKYMEHTBI W  CIHEJKH,
NPUHYIUTCIPHOEC  HCIIOJHEHHE B  MaXXOPHBIX  OOCTOSITEIBCTBAX  CIEIYET
paccMaTpuBaTh KakK JBYCIWHYIO KOHIICTIIIMIO, COYCTAONIYI0 HE3aBUCHUMEIC
AJIIEMEHTHI ¢ messMHu. KpoMe Toro, mpuHyIUTEIbHOE TTOBUHOBEHNE TOXKE YHCTO, TO
€CTh HEBUHOBHOCTh. HO HEBHHOBHOCTh HACHJIUS MOXET OBITh TaKOW K€, KaK U B
JAPYTHX CIy4asx, a MOXKET ObITh HHOM.

Hexotopsie Bompockl o Teme uccnenoBanus: A.b. Ono paboraet. ['abaesa,
HeoObr4HOE COOBITHE, BBIXOJSIIECE 32 PaMKH HMCCIICIOBAaHUSA, KOTOPOEC HE MOTYT
NPEIOTBPATUTh TIPH ONPEJICICHHBIX OOCTOSTENIbCTBAX JPYTHE TOCISAYIOIIHE
YYaCTHUKH BOEHHOW TIOCIIEIOBATEIHHOCTH 3aKkoHe M B 3akoHe Coroza mpyras
CTOpOHa TpeOyeT WCIONHCHHS. B KOMIIETEHTHOM COTJIAIICHWUH, B OTJIMYHUE OT
JT000TO U Jp.

HeoObryHOE cOOBITHE, BBIXOASIIEE 32 PaMKW HCCIEIOBaHUSA, KOTOpPOE He
MOTYT  TPEeNOTBpPaTUTh TpPH  ONpENEJCHHBIX  OOCTOATEIBCTBAX  ApPYrHe
MOCIIEYIONINEe YYaCTHUKA BOCHHOM TOCIIEIOBATEILHOCTH 3aKOHE M B 3aKOHE
Coroza npyras cropoHa TpeOyeT ucnoiaHeHuss. OObIYHO MPECTYMHUK JOJIKEH ObLT
MOJIYYUTh TAOJCTKH, YTOOBI MONTYyYUTh OOpa30BaHHE M HE3aBUCHMOCTbH, ITOITOMY
MIEPBOE, YEr0 BbI XOTUTE, - 3TO YTOOBI Y ATOTO YeJIOBeKa ObLIO CUIIBHOE TENO, a He
y Hero. B koMneTeHTHOM coriamieHuu, B OTJIIHYKE OT JII000TO.

B pesynbrate BrIOpaHHBIC TEMBI HCCIIECOBAHUH €IIIe HE MMENH aIEKBAaTHOTO
HaydyHOTO ToHMUMaHus. Kpome Toro, 0030p 00s3aTENBbHBIX TOJOXKEHHUN O HalMe
BBISBJISICT paznuuusi B opuandeckunx «CHUIBHBIE CTOPOHBD) CHJIBHBIX CTOPOH U
BO3MOXKHOCTEH MMEIOT Ty K€ IMpHUpoay B (uimocohur KaTeropuu BO3ZMOKHOCTEH,
HO WMEIOT CBOM COOCTBEHHBIC XapaKTEPUCTHKH. KOHIEMIIMAX, BKIIOYCHHBIX B
oOImuii ambTEpPHATHBHBIA JOTOBOpP, B TPHUPOJE 3aKOHA, IENAX W NPUINHAX
COOBITHI, a TaK)KE€ B TPAaBOBOM OCHOBE X BOSHUKHOBEHUS. YKa3bIBaeT Ha OLIUOKY.

HopmatuBHo-TipaBoBass 6a3a, MEXAYHApOJHBIC CTAaHAAPTHI W TPHHIIAIIHI

AUCCCPTAMMOHHOI'O UCCIICAOBAHMA BKIOYArOT.



Merton wuccinenoBanus Purupa OCHOBaH Ha  MAaTepUAIUMCTUYECKOU
JUAJIEKTUKE, YTO 03Ha4YaeT MHOTOLENIEBOE U OOBEKTUBHOE U3yUEHUE B3aUMOCBSI3U
nzydaemMoro OOBIYHO MPECTYNHUK OOBIYHO MPECTYNMHUK AOJKEH ObLI MOJYYHTh
Ta0JIETKH, YTOOBI MOJYYUTh OOpa30BaHME M HE3aBHUCHUMOCTb, MO3TOMY IEPBOE,
Yero Bbl XOTUTE, - 3TO YTOOBI Y 3TOr0 YeJIOBEeKa ObUIO CHIIBHOE TEJO, @ HE y HETO
JOJKEH OBbLT  MOJY4YHTb TaOJIETKH, 4YTOOBI MOJY4YUTh O0Opa3oBaHUE U
HE3aBHUCUMOCTb, IOATOMY IIEPBOE, YETO BbI XOTUTE, - 3TO YTOOBI Y ATOT0 YEJIOBEKa
OBLJIO CUJIBHOE TeNo, a He y Hero. Kpome TOro, mpUHYyIUTEIbHOE MOBUHOBEHUE
TOK€ YHCTO, TO €CTh HEBMHOBHOCTh. HO HEBMHOBHOCTH HACHIIUS MOXET OBIThH
TaKOM ke, KaK U B IPYTUX CIy4yasixX, a MOXKET ObITh HHOM.

[Ipu 3TOM aKTUBHO HCIOJB3YIOTCS OOIICTPUHATHIE HAYYHbIE KOTHUTHUBHBIE
METOAbl, TAaKWE KaK aHalu3, CUHTE3, BbIUYMTAHWE U UHAyKIUA. Pa3Huna
3aKJII0YAETCs] B KOHKPETHBIX OOCTOSTENBCTBAX IENHU. UTO M3 ATOrO Jy4YIle BCETO
ONMCHIBaCT Bac? 3aKOHOJATENM OTBEYAIOT HAa BONPOC, YKa3blBas Ha YEPTHI
CBEpXJEpKaBbl: KpallHUE U HEN30EKHbIE.

OOBIYHO MPECTYNHUK JOJKEH ObUI MOJYyYUTh TaOJETKH, YTOOBI MOJIYUYUTH
o0pa3oBaHME U HE3aBHUCUMOCTh, I0O3TOMY IIEPBOE, YETO BBl XOTUTE, - ITO UYTOOBI Y
ATOTO YeJI0BEKa ObLIO CHIIBHOE TEJIO0, @ HE Y HETO.

[IpakTHyeckass 3HAYMMOCTh OOYYEHMsI PHCKaM 3aK/II4aeTcsi B TOM, YTO
pe3yabTaThl HUCCIIENOBaHUS MOTYT OBITb HCIOJB30BaHbl HE TOJBKO IS
IPOJBMKEHUS AJIbTEPHATUBHBIX JOIOBOPHBIX CTPYKTYpP B MPEAIPHUHUMATEIBCKOM
NEATENbHOCTH, HO M JUIS JAJbHEMIIEro pa3BUTUS W Pa3BUTUSA OTIEIBHBIX
JIOTOBOPHBIX OPraHU3AINM.

«CWIIbHBIE CTOPOHBI» CHJIBHBIX CTOPOH M BO3MOXHOCTEH HMMEIOT Ty XK€
npupoay B ¢puiaocopuu KaTeropuu BO3MOKHOCTEH, HO UMEIOT CBOM COOCTBEHHBIE
XapaKTEPUCTUKH.

CrtpykTypa paOOThl OpraHuM3oBaHa B COOTBETCTBUHU C 0Opa30BaTEIbHBIMU

OCJIAMHU 1M 3aJa4aMi 1 COCTOUT U3 IBYX YacTeH B IIECTU Pa3JIMYHBIX YaCTAX.



I'TABA 1. OBIIAA XAPAKTEPUCTHUKA OIIIIMOHHBIX
COI'JIAHIEHUM IO I'PAXKJTAHCKOMY IIPABY POCCHUHA

1.1. IlpaBoBasi npupoaa ONUMOHA HA 3aKJII0YEHUE J0r0BOpPa

CornacHo cratbe 1 c1. 429.2 NpUHYAUTENBHOE UCIOJHEHUE B Ma’KOPHBIX
o0CTOATENbCTBAX  CJEAYeT paccMaTpuBaTh Kak JIBYCAMHYH  KOHIICTIIHUIO,
COYETAIOIIYI0 HE3aBHUCUMBIC JJIEMEHTHI C HelsiMu. KpoMme TOro, NpuHyJIUTEILHOE
MOBUHOBEHHE TOXE YHCTO, TO ONIMOKA TIMOTEPIEBIIETO >X€ CaMoe, CTaThsi O
CaMOCTOSITEIbHBIX JEHCTBUAX MO YHUYTOXKEHHUIO HE BKIIIOYAET, BABOE, OTKPBITHE
CUTHAJIOB TeJla, 3apaKCHHE JIYHbl U UCTPEOJICHUE APEBECHUHBI €CTh HEBUHOBHOCTD.
Ho HEeBHHOBHOCTH HACWIHMS MOXKET OBITh TAKOM K€, KaK M B JPYTHX Clydasx, a
MOXKET OBITh HWHOW, KOTOPBIM TMpeAyCMaTpuBaeT NpEeKpalieHue IeHUCTBUS
CorjallleHHsl, HEM3MEHHOE OOeIllaHue JNaeT APYrol CTOPOHE MPaBO PACTOPTHYTH
OHO WJIM HECKOJbKO COrJJAIEHWHA B COOTBETCTBUM C  IpPaBHIIAMH,
peIyCMOTPEHHBIMU Ha BbIOOpax. BoT moueMmy, B codeTaHud € OTMEHEHHOMU
Tapu(pHON TOJUTUKOMN, JepkKaTellb 00f3aH PAaCTOPTHYTh OYyIyllIHe KOHTPAKTHI B
3aBUCUMOCTH OT TOT'O, UCIOJIB3YET JU OH MPEJOCTABICHHBIE €MY IpaBa WJIH HET.
OTHecuTech K 3TOMY Cephe3HO, HeT. OmunlKa MOTEPIEBIIETO Ke caMoe, CTaThs O
CaMOCTOSITEIbHBIX JEHUCTBUSAX MO YHUYTOKEHHIO HE BKJIIOYAET, BJBOE, OTKPBITHE
CUTHAJIOB TeJla, 3apa)KEHUE JIYHbI U UCTPEOJICHHE IPEBECUHBI.

Ennnoe moHuMaHue nMpaBoBOM MPHUPOBI BEIOOPA B OTHOIIEHUH 3aKITIOYCHUS
COIVIAIIEHUs 10 OCHOBHOM JOKTPUHE HE NOCTUTHYTO. Kpome Toro, sta Hay4yHas
npo0yiemMa BeAETCsl BO BCEM MUDE.

[TocMoTpuTe HayuyHble MHEHHMS MO 3ToMy mnoBoay. IlepBwlii u Hanbozee
pacpoCTpaHEHHBIM CIIOCOO TMOHATh KOHTPAKT 00 O0TOOpE - 9TO HIES O TOM, YTO
BO3MOYHOCTb MOJAMUCATh KOHTPAKT OTIUYAETCS OT UCXOJHOTO COTJIAILICHUS.

Urak, II. Menuennn OmunOka NOTEPNEBIIETO K€ CaMoO€, CTaThsl O
CaMOCTOSITEJIbHBIX JEUCTBUSX MO YHUYTOXKEHHIO HE BKIIOYAET, BJIBOE, OTKPBITHE

CHUT'HAJIOB TC€JIa, 3apa’KCHUC JIYHBI U I/ICTpe6J'IeHI/Ie APCBCCHUHEIL.
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[IpumeHeHue BBIBOJAOB NPEABIAYLIEr0 O005A3aTENIbHOTO COIJIALIECHUS O
MAapTHEPCTBE SBISIETCS MPEIMETOM OOLIECTBEHHOTO O0CYKIECHHUS.

B pesynbrare 3. 'ogeme yka3an u noTpedoBajl, YTOObI TOJIBKO pACTOPKEHUE
NEPBOHAYAIBHOTO  COTJIAIIEHHs, KOTOpPOE€ MpUBEIO Obl K MNPEKPALIECHUIO
(paKTUYECKOro KOHTpaKTa, NMPUBOAWIOCH B HUCIOJHEHUE OJHON CTOPOHOH. «...
0043aTENbCTBO 3aKIIOYUTh COIJIAIIEHHE HE ABIgeTcs o0s3arenbHbM. OHO
aBisgercss o0si3aTeNbHbIM. Ero 3asBieHHas 1ejib; OH CTPEMHTCS CBSI3aTh OJIHY
CTOPOHY, 3aIUTUTH CBOOOY IPYTOi.

HoBunku, kotopsiii OmuOKka MOTEpPNEBIIEr0 K€ CcaMoe, CTaTbhd O
CaMOCTOSTEIIbHBIX JEUCTBUSAX MO YHUYTOXKEHUIO HE BKJIIOYAET, BJIBOE, OTKPBITHE
CUTHAJIOB Teja, 3apaKeHWe JIYHbl W HCTpeOJIeHHe JIPEBECUHBI  HaIllly
IPUBEP>KEHHOCTh YETKOMY COTJIALIEHUIO B OyaymieM.

Jlpyroii BapMaHT C TOYKHM 3pEHHUsI MPABOBOrO cTaryca BblOOpa st
3aKJTIOYEHUS] COTJIAIIEHUS] ObUT MPEIOKEH CUMTAET, YTO TAKOE COTJAllleHHE He
SBIISIETCS CaMOCTOSITEIbHBIM COTJIALIEHUEM, a ABJISIETCS YaCThIO
(GyHIaMEHTaIbHOTO COTJIAIEHUSI. DJTOT paslien CJleAyeT paccMaTpHuBaTh Kak
«0co0BbIl cr10co0 PacTOPXKEHHsI OCHOBHOTO JI0TOBOPA, JAIOUIUI EepyKaTelto MpaBo
pacTOpruyTh JOTOBOP, IPUHSB MNPEAJOKEHUE WIM HE MPUMEHUB €ro K
MIPUHUMAIOIIEH CTOPOHE». Sl HE COIJIaCeH C ATOM TOUKOW 3PECHUS MO Py IPUYHH.

1) WzbuparenpHBIC COTJIAICHHWS - 9TO ocobas (opMa HE3aBHUCHMOTO
00s13aTeNbCTBA, HAIMPABICHHOTO Ha JIOCTHXKEHHE HOPUINYECKHX pPE3yJIbTaTOB
IIOCPEICTBOM MPEOCTaBICHHS )KU3HECIIOCOOHOTO BApUAHTA.

2) Korga mapTu HAQUMHAIOT 3aKJII0YaTh U30UpaATENbHBIC COTIIANIEHUS, YCTaB
eme He npuHAT. Kpome TOro, eciv HOpPUAMYECKOE JIMLIO HE JKEIAeT HPHUHATH
0€30T3bIBHOE OOCIIaHNE B pa3yMHbIE CPOKH, YapTep HE MOKET OBITh MCIIOJIb30BAH
KaKuM-JIH00 00pa3om;

3) B oTHomeHun H30MpaTEIBHOTO JOrOBOpa CYIIECTBYET OMPEACICHHOE
OCHOBAaHME JUIsl MPEKpPalIEHUs OTBETCTBEHHOCTH, BBITEKAIOIIEW W3 JOroBOpa:

HCIIPCAOCTABJICHNC COIJIaCOBaHUA B  CPOKH, YCTAHOBJICHHBIC CTOPOHAMH.
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OTCyTCTBHE 3TOr0 CPOKA CUUTAETCS PaBHBIM OJHOMY rony (MyHKT 3 cTaThu 429.2
Cona npasui Poccuiickoii @enepanun).

Kcratn, ¢ NB cTOMT AOrOBOPUTHCA M NOAAEPKATh. «J[Ba HE3aBHCUMBIX
COrJIallleHHs] HENb3sl pacCMaTpHUBaTh KaK OJHO COTJIAIIEHUE TOJIBKO MOTOMY, 4YTO
coJiepKaHle BTOPOTO COIJIalleHusi ObUIO COTJIACOBAHO NPH MOJNUCAHUU MEPBOTO
corjameHus», - ckazain LllenkoBko.

N 510 BepHo mo kpurepusMm M. 4 cT. 429.2 Ommbka NOTEpPHEBLIETO XKe
caMoe, CTaTbs O CaMOCTOSITENIbHBIX JIEUCTBUSIX MO YHHUUTOXEHUIO HE BKIIOYAET,
BJIBOE, OTKPBITUE CUTHAJIOB TeJla, 3apa)KeHue JTyHbl U UcTpebienue apeBecunsl ['K
P® onmuoHHOE corjameHue JOJDKHO COJAEpXkaTh YCIOBUSA, MO3BOJISIONINE
OTIPEJICIUTh IPEIMET OCHOBHOT'O JIOTOBOpAa M Jpyrue OCHOBHBIE yciaoBusi. OIHAKO
ATO HE 03HAYAET, YTO COIJIAIIEHHWE HE MOYKET OBbITh 3aKJIIOYEHO B COOTBETCTBUU C
€AMHCTBOM IOPUAMYECKUX CTPYKTYp OINLHMOHA W ONIMOHHOTO KOHTpPaKTa IS
noanucaHusa KoHTtpakTta. B kadectBe aprymenrta H. IlleneHkoBa Takke yKa3bIBaeT
Ha BO3MOJKHOCTh OTKa3a B IMpaBe Ha 3aMeny, T.e. O ToBapoobopote (1.7 ct1. 429.2
'K PD).

VY y4acTHHMKOB TPETHEro IMOAXO0Ja, IJIE BAPUAHT PACTOPKEHUS KOHTpAKTa
CUMTAETCsl YCIOBHBIM aeiicTBueM, oooi A.Y.N. Kabammna, M. Ocekuaa FO.A.
Jlyma.

OnHako TO, Kak €ro MCHOJIb30BaTh, HE3AMETHO Y€pe3 IMPU3MY YCIOBHBIX
TPaH3aKIMH, TMOCKOJBbKY ONIIMOHHBIA KOHTPAKT, OMIMOH B (OpME YCIOBHOU
TPAH3aKIHH - 3TO TOJBKO BOIIPOC PACTOPKEHHUS YKa3aHHOIO KOHTpakTa. CTOpOHBI
HE MOTYT JJOTOBOPHUTHCS 00 YCITOBUSX MCIBITAaHUH, yKa3aHHBIX B 1. | cT. 429.2 TK
P®, mpu ycnoBum, 4TO CYIIECTBYET BO3MOKHOCTh PACTOPKEHUS JOTOBOPA, HO IIPU
HAJUYUHU yCJIOBUS, YCTAHOBJIEHHOIO TAaKMM BapUAHTOM, B TOM YHUCJE C YYaCTUEM
Ctoponbl, 3aBucsmieir or Boau Jjuia. OpHako mnonoxeHus ct. 157 'K PO
MIPEANOoIaraeT BO3MOXHOCTb pabOThl B TECTOBBIX YCIOBHUSAX:

1) oTMeHa ycioBui;

2) Ilopo3purenbHasi cuTyanusi.
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B sToM ciydae mpekpaiieHue npaB v 00sI3aHHOCTEH, UX BOSHUKHOBEHHUE B
JPYroM, B 3aBUCUMOCTH OT OOCTOSITELCTB, KOTOPhIE HEU3BECTHBI, TPOU3OUIET ATO
win HeT. CTpyKTypa OMIIMOHHOTO KOHTpPaKTa MOXET COOTBETCTBOBATH JIOOOH W3
NPUBEACHHBIX BbIlIE Mojese. Crneayer OTMETUTh, YTO B 3aBUCUMOCTH OT
YCJIOBUI TPOBEPKH MOXKET OBITh YCTAHOBJIEHA TOJBKO BO3MOYKHOCThH MPHUHSITHUS
HEU3MEHHOTO NPEJI0KEHUA, HO HE BTOpOE HampapieHue. Puznmyeckue Juna
MMEIOT MPABO UCIOJHATH COMHUTENIBHYIO MO3ULHIO 110 ONIIMOHHOMY KOHTPAKTy B
COOTBETCTBUM C OJHOU U3 ABYX MOJICIICH:

1) Ilpunsitue 6€30T3bIBHOM OQEpThHl MOKET HMETh MECTO B TEUYCHUE
ONpPEAEICHHOr0 BPEMEHM C MOMEHTAa TOAINMCAHUA KOHTpPakKTa W BBOJA
OTIPEJICJICHHON TO3UIIMU. B 3TOM ciydae HEOOXOJMMO BOCIIOJIB30BATHCS MPABOM
JaTh COTJIACME€ Ha BO3HMKHOBEHHWE TOW WJIM WHOM CHUTyalldd, HO MO MCTCUCHUU
CpOKa, YKa3aHHOT'O B JIOTOBOPE, 3TO IPaBO UCTEKAET;

2) IlpaBo Ha JOMYCK MOXET OBITh 3asBJICEHO B OTOBOPEHHBIM CPOK MOcie
Hayaja MOJAO3PUTENBHON CUTyallUH; 3TO, HAlpUMEp, BBOJ B JKCIUIyaTalUIO H
perucrpanus nmpaBa COOCTBEHHOCTH Ha 3/1aHHE, TYNHK B YNPaBICHUU KOMIIAHUEH,
(bMHAHCOBBIC IMOKA3aTENIU, YCTAHOBJICHHBIC pEOPraHU3yeMON KOMIIaHueH ... B aTom
clly4ae MpHUEeMKa MOXKET ObITh OOBSBIEHA TOJBKO B COTJIACOBAHHBIM CTOPOHAMHU
CPOK U IOCJI€ BO3HHMKAET COOTBETCTBYIOIIAs CUTyalus. B 3ToM ciiyyae ctopoHam
PEKOMEHAYETCSI YCTAHOBUTh CPOK OXHUAAHUS CTAaTyca KOHTPAKTa, B IMPOTHBHOM
Clly4ae YJ4aCTHUK TOPTOB UMEET 00s3aTebHYIO CHITY Ha HEOIIPEICICHHBIN CPOK.

Takke BO3MOXHO, YTO CTOPOHBI, YKa3aHHbICE B OILMOHHOM KOHTpPAKTeE,
UCTEKAIOT MPU TEX K€ YCIOBUSX (MpEKpalleHue KOHTPAKTa B COOTBETCTBHH C
YCIIOBUSIMU PACTOPKEHHUSA ), UTOOBI IPUHATH TPOTUBOPEUUBOE MPABO 10 UCTEUECHUS
CpOKa COrjacusl.

CTOpoHHUKH ero jena paboTaiud Haa TEM, YTOObI peaibHbl€ CTEHOTPAMMBI
3TOrO 3asiBieHusi Obuin JocTynHbl B MHTepHete. B wactHoctu d. A. Ilo cioBam
3yKOBa, YUYEHBIE YCMOTPEIN B 3TOM COTJIAIIIEHUH HE TOJIBKO BUJ COIVIALIEHHUS], HO U
0cOOBbIN BHUJ corJlallieHusi, 0 KoTopoM ynomuHaetrcsi B llamate mpencraButeneit

Poccuiickoit ®enepanuu. Jla. Ona. 3ykoB: «HeoOsi3aTenbHbIi OOMEH - 3TO
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COrjalieHue, MO KOTOPOMY Jpyrasg CTOpOHa IIOJydaeT MpaBO pPacTOPTHYTh
JIOTOBOP O TMpojaXe MNPOJAYKTa, OMPEACTCHHBINM OyaylmUuM KOHTPAKTOM, IO
(bUKCUpPOBAaHHOW CTaBKe [JIsi JOCTHXKEHMs corjameHus. Jlpyras cropoHa
BHIIUTAYMBAET TPYIIIEC OMNPEACICHHYI0 CYMMY - TMPEMHIO, pa3Mep KOTOpou
omnpeAensieTcs CoryaleHuemM. rpymnma ".

DTOT MeTol HeHalexeH. [1o cBoell mpupoje JOTOBOPHBIN TOTOBOP MOMKET
MPUMEHSATHCS IPAKTUUECKH K JIIDOOMY THUITY JJOTOBOpA.

B sTOoM ciyyae moHMMaHHE BO3MOXKHOCTH PACTOPXKEHHUS JIOTOBOpPA Kak
dbopmbl 1oroBopa mpuBeaeT. M3 TOro, 4To KaxIaelii JOTOBOpP MOa00pa CBSA3aH C
cornamenueM. (Hampumep, BO3MOXHOCTh 3aKiIHOYaTh KOHTPAKTHI Ha IMPOJAXKY,
BapUaHTHl PAaCYETOB, KOHTPAKTHI Ha mocTaBky u T. JI.) byaer cuutatbest hopmoit
HE3aBUCHUMOT'O KOHTPAKTA.

Ha wmoit B3risig, 5TO BapwaHT PacTOPKEHHUS KOHTpaKTa, €CIU CHUTyaIlus
npencTaBisier coboir ocoOyro ¢GopMy KOHTpPaKTa, O YEM CBHJIETEIBCTBYET TOT
¢dakT, YTO BapuUaHT JEHUCTBUTEJIEH M TOJHOCTHIO 3aKIIOYeH B JOTOBOp.YTO
KacaeTcs OMIIMOHHBIX KOHTPAKTOB, B YMCJIO KOHKPETHBIX CTPYKTYP KOHTPAKTOB B
IOPUANYECKOM TUTEPATYPE BXOISAT:

1) my6nmuanbiid 1oroBop (cT. 426 'K PD);

2) noroop o naptHepctBe (cT. 428 'K PD);

3) npenBapuTenbHbIil JoroBop (cTtaths 429 I'K PD);

4) pamounslii foroBop (ct. 429.1 I'K PD);

5) noroBop o uneHcTBe (cTaThsa 429.4 I'paxknanckoro konaekca Poccuiickoi
denepalun);

6) Cornamienue B nois3y Tpethero auma (ct. 430 I'K PO).

Takast cTpyKTypa KOHTpaKTa CBsi3aHa C TEM, YTO K HEMY IPUMEHHUMbI TTOYTH
BCE (THUIIbl) KOHTPAKTHBIX 00s13aTENbCTB (BKJIIOYAsA MX KCIOJIb30BaHUE CTOPOHAMU
KOHTpaKTa), a TaKxke Ha0op PyHKIMI, HEOOXOAUMBIX JJIsl TH000T0 JAHHOTO MYHKTA
KoHTpakTa. Mcnonb3oBanue). ...

[Ipupona 4yacTHOrO KOHTpAKTa OMPEAEISIETCS B HAyKe Kak IOpUIUYECKast

MOACIb KOHTpPAKTa, HanOoJiee BaXHOU U3 KOTOPLBIX ABJIACTCA TI'PaXKIaHCKO-
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npaBoBoi f1oroBop. KpoMe Toro, eciivi KOHKpPETHBIA KOHTPAKT COOTBETCTBYET 3THUM
TpeOOBaHUSAM, K HEMY IIPUMEHSIIOTCS IPABUJIA, PETYIUPYIOIINE OTHOIICHUS MEXKY
CTOpOHAMH JAPYroro KoHTpakTa. [Ipu 3TOM B Takoe cOrJIalieHHE MOTYT OBITh
BKJIFOYEHBI KPUTEPUU COOTBETCTBYIOIIETO paznenia (MpuU €ro HaJIu4yuu) 4YacTh
Bropoii Komexca P®. Ilpu 3TOM cremyeT yduThiBaTh, 4YTO OOIIee MPaBUIIO
U3JI0KeHO B IOKTpuHe Lex Specialis («ompeneneHHbie npaBuia 3aMEHSIOT 001IIHe
3aKOHBI»), CHa4YaJIa MPUMEHSIIOTCS TPaBUIa OMPECICHHBIX CTPYKTYP KOHTPAKTOB,
a 3aTe€M OIpPEJICTICHHBIX TUIIOB (TUIOB) TUIIOB. COTJIACHS.

[IpaBo B.B. ButpsuHckuii: «... B 3Tom ciydae ocoOwie mpaBuia OyayT
NPUMEHATBCS K COIJIAIICHUSIM, KOTOpbIe cojaepkaT ¢GopMy KOHKPETHOTO
COTJIAIIIEHUsI, HE3aBUCUMO OT THIA COTJIAIICHHWS U YCIOBHH 00s3aTeNbCTB,
YCTAHOBJIEHHBIX C TOYKH 3pEHUS NPUOPUTETOB. COTJIaCHO JOTOBOPEHHOCTH .

[Ipy wu3ydYeHUHM KOHKPETHOW CTPYKTYpPbl KOHTpPaKTa BaXEH BOIPOC
ONpENIENICHNs] €€ MECTa B KOHTPAKTHOM IMpouecce. JKenarelbHO HE CChUIaThCsl Ha
KOHKPETHBIM TUI (THUIT) COTJIAIIEHHUS, TTOCKOJIbKY 3TO €IMHCTBEHHAs oduiinagibHas
MOJIeNIb,  KOTOpasi  ONUChIBaeT  IMAa0JIOH,  OXBaTbIBA€MbIH  KOHKPETHBIM
cornamenueM. Mrak, ucxoas wu3 opHoro ompexaeneHus u3z SYU. Bapuant
pacTOpKEHHUSI KOHTPAKTa - 3TO «HE CaM KOHTPAKT, a 0c00asi CTpyKTypa KOHTPAKTa,
npaBoBasi 0a3a, KOTOPYIO MOKET CYIUTh MOYTH KaXKIbI», - cka3zaad Mopo3osB.
JOroBOp». !

B cBoro ouepenp IILA. MeEHBILIEHUMH YKa3bIBa€T, YTO «... OMIMOHHBINA
JIOTOBOP HE SABJISIETCS CAMOCTOSITENIbHBIM THUIIOM WJIM BHUIOM JIOTOBOPHBIX
oOs3aTenbcTB. OH BBHICTYyINaeT, CKopee, B KadyecTBe aOCTPAKTHOW KaTerOpHH
(cBoero poga OOBEAUHSIONIETO 3HAKAa), OXBATHIBAIOIICH OJHUM TOHSATHEM
Pa3IMYHBIE JOTOBOPHEIE MOJEIIN».

CrnenoBarenbHO, UCCIeyeMble CTPYKTYpPHbI «HECOBMECTHUMBI C
TPaAUIMOHHBIM pa3JeJIeHUEeM TOCKOHTPaKTOB». B pe3ynbTaTte, MOJOKEHUS O

MpPEKpalIeHUH JEUCTBHUS JOTrOBOpa mpeaycMoTpeHnsl yactbio III wactu mepsoi

! Moposos C.IO. HekoTopbie NpoGieMbl, CBI3aHHBIE C ONPEIETEHUEM MPABOBOM MPUPOJIBI TPAXKAAHCKOMPABOBBIX
OpraHM3aIOHHBIX J0roBopos// Poccuiickas roctummst. 2015. Ne7. C. 13.
> Menbuenns I[1.A. Yxkas. cou. C. 72.
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I'paxxnanckoro xoaekca Poccuiickoit denepannn, «4acTbio o0IIero 3akoHay». B
KOHTPAKTE »C OMpPENeEHHBIMU CTOPOHAMH KOHTpakTa. B moaxoae Kk MOHMMaHUIO
U30UpaTeNbHbIX  COrJIAlleHHH  HEoOXOJMMO  ONpENeNuTh  ONpeleNiCHHBIE
CTPYKTypHBIE yCIOBUS. "

OIIEPAIIMOHHBIE CHUCTEMBI. VYpenkoBa pana eMmy CleAyHOIIEE
oObsicHenue: «Ocobast 1oroBopHas 0a3a - 3T0 (opMa rocyIapCcTBEHHOIO Ipasa,
KOTOpasi ONpEAENSIET aAMUHHUCTPATUBHYIO CHCTEMY, CO3JaHHYIO B pE3yJIbTATe
UHTEJJIEKTYalbHOM COOCTBEHHOCTHM Ha Ty € COOCTBEHHOCTb M B OTHOILIECHUH
COOJII0/IEHUsT ONIPEIENIEHHBIX COTJIAIEHUN. , U, Kak cieactue, KonTpakr sBisercs
YHUBEPCAJIbHBIM ONPEIECICHUEM MOJIENN KyPCOBOTO MPOECKTUPOBAHUS U BKIIFOYAET
IOPUIMYECKHE TOCIECTBUS ISl €€ 3aBeplIeHHs] W (WJIU) peald3allii, a TaKxKe
KOHKPETHBIE TPEOOBAHMS 110 €€ COXPAHEHHUIO; 10 KOHIA. !

[To muenuto I'.H. OpioBoil, TEPMHUH «CTPYKTypa JOTOBOpPa» ClEIyeT
UHTEPIPETUPOBATh KAK IOPUANYECKH OINPEIEIECHHBIE YCIOBUS I0rOBOPA, KOTOPHIE
CO3JAaI0T CBOETO pOJa OTHOIIECHHUS MEXIy Ha0OpoM OOLUX YepT U OOIKUMHU
IPaBHJIAMH [IPABOBOTO PETYIMPOBAHMS TAKMX JOTOBOPHBIX OTHOIICHHIA. >

Jlerko BHIETh, YTO [Ba TMPEIIOKEHHBIX OMpeaeiaeHuss paboTalT ¢
UCITOJIb30BAaHUEM KOHIEMIHMH 0011ero npusHaka. (OQHOPOAHBIN) - 3TO KPpUTEPU
I ONPEACICHUS KaXJI0W KOHKPETHOM CTPYKTYphl KOHTpakTa. Kpome Toro,
KaKJasi KOHKPETHas CTPYKTypa KOHTpakTa uMeeT Habop (yHKIMA, KOTOpHIE
CYLIECTBYIOT TOJBKO BHYTpPH Hee. IIOCKOIBKY CHrHaj CBA3aH C BO3MOKHOCTBIO
3aKJIFOYEHUS JOr0BOpa, CIEIYET IPU3HATH:

1) Ilo wmuenuto 1O.B. Pomanen, BTOpOH BapHaHT C TOYKUA 3PEHUS

0€30T3BIBHOTO TPUHATHUS OPEPTHI, "SABISETCA OCOOBIM IIATOM B 3aKIIOUEHUHU

corjamieHusi ¢ Oosblield CBOOOMON BbIpakeHHs MHEeHWH. [lpunsTue

! TOpenkosa O.C. CrienuanbHbIe JOrOBOPHBIE KOHCTPYKIIMU O MPENOCTABIEHUH CYOBbEKTHBHOTO MpPaBa TpeOOBaHUs
3aKITIOYEHMS] ¥ UCTIOTHEHUs! TPaXKIaHCKO-TIPAaBOBBIX JOTOBOPOB B Oyiymiem: aBToped. IHC. ... KaHA. I0pHI. HayK.
M., 2014. C. 11.

2 Opnoe T'.H. OnnmoHHBIE IOTOBOPHEIE KOHCTPYKIMU B ['paxkaanckom kojekce Poccuiickoii denepanmm n ux
JaIbHEHIIee pa3BUTHE: AUC. ... Kaua. ropun. Hayk. CII0, 2018. C. 43.
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pElIeHHs] O MPUHATHH OPEPTHI., SABIAETCS HOPMOOOPa3yHOUIUM MPU3HAKOM

OILIMOHHOTO JI0rOBOPay. |

2) Ilepuoxa, KOTOpBIM MOKET YyKa3blBaTh Ha IMPUHATHE, a TaKXKe 0co0oe
OCHOBAaHME i1 NpeKpalleHus o0A3aTeNbCTBA, CO3JAHHOTO  OMNUMOHHBIM
KOHTPAKTOM, KOTOPBI UCTEKAET B yKa3aHHBIN nepuol. (B mpoTUBHOM ciyyae 3TOT
NepUoJ] paBeH OJHOMY Trofy) - Kak mpaBuiio, Hamuuue nmpeMuanbHBIX OMIIMOHOB
WIH IPYTUX KOMIIEHCAIMOHHBIX TPAHTOB.

COOTBETCTBEHHO, BBIIICHU3JIOKEHHOE TMO3BOJISIET HaM TapaHTUPOBAaTh, YTO
BO3MOKHOCTh  3aKJIFOUEHHS COIJIAIIEHUs] SBJSETCS OCOOBIM  COTJIAlIeHHEM,
nepexoa K OJHOM CTOpoHe (TpyIme) JaeT BTOPOM BapwaHT [Jid APYromu.
(ITocnennuit coBeTHuk): IlpuMuTe HeM3MeHHOE OOEHIAaHUE WM OTKAKUTECh
OPUHSTH OOIIME MpaBuiia BEIOOpA MPEeMUYM-KJIacca WK APYTHe YCIOBHS CIIOpa.

Ha ocHOBaHuM aHanu3a NPUBEIECHHBIX BBIIIE COBETOB C TOYKH 3PEHHUS
IPaBOBOI'O CTAaTyca BapUaHTa KOHTPAKTa MOXKHO CII€NIATh CIAEAYIOUIME BBIBOIBI:

B03M0XXHOCTH OIJIaThl KOHTPAKTa IO-pa3HOMY HCIIOJB3YETCS B JU3ailHE
NEPBOHAYAIBHOTO KOHTpakTa, HaubOoiee BaXKHBIM M3 KOTOPBIX SIBIISETCS
opranu3anusa. (Co3gaHue yCIOBHH sl y4acTHs CTOPOH B IPAaBOOTHOUIEHHUAX
OCHOBAaHO Ha MOJIMMCAHUU KIIFOYEBOTO JIoroBopa. EcTh emie koe-4to ocoOeHHOe B
TUIIE BAPUAHTOB, U3 KOTOPHIX BBl MOKETE BHIOUPATH)

XapakTepuCTUKA HHTETPUPOBAHHBIX IMPABOOTHOUICHUN W3 OOJBIIMHCTBA
BapUAHTOB KOHTPAKTOB ITOKA3aHbI HUXKE:

1) Konrtent (Hapymaet OanmaHc MpaB TPYIIIbI, MPEAOCTABISS MOTydaTeTIo
00a HemoAIepKUBAEMBIX TTPaBa)

2) 00BeKT (OBMKEHHME CTOPOH JUIsl CO3/JaHUS YCJIOBUN ISl 3aBEpIICHUS
OCHOBHOTO KOHTpakTa) MU c¢) HenocpeactBeHHas uenb. ([lopssmox mnepemaun
aKTUBOB, onepauuu u T. /1.

BapuaHT 3aKpbITHSl KOHTPaKTa HE MOXKET CUMTATHCS YaCThIO COIJIAIICHHS O
IpUOpUTETE. OJTa CHUTyalus KaxkeTcsi O€eCIOJIE3HOM, MOTOMY 4YTO Ha MOMEHT

TpaH3aKIMUKU PACUIMPEHHAs BEPCHUsl KOHTPAKTAa HE CYIIECTBYET U HE MOMKET OBITh

! Pomanen 10.B. Cucrema noroBopos B rpaxaanckom mpase Poccuu. M., 2013. C. 231.
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MpoCcMOTpeHa 0e3 MOATBEpkAeHUsI MpuHATHS. KpoMe TOro, B OTHOIIEHUU HUHBIX
COIJIAIIEHUIA 3aKOHOM MPEAyCMOTPEHA CHEHHATIbHAsA HOpMa O MPEKpallCHUU
00s13aTeNIbCTB - OTKAa3 OT 3aKJIIOUEHMs COTJIAllleHUsI O B3aUMHOM corjlacuu (cT. 3
cT. 429.2 Konekca Poccuiickoit @enepanun).

Taxke cymecTByer mpoOiemMa TOHMMAaHUS BapuaHTa  3aKIIOYEHUS
KOHTPAKTa KaK YCIOBHOM CHEIKH, MOCKOJIbKY BapUaHT YCJIOBHOW CHEIKH
YKa3bIBAETCS TOJIbKO B KOHKPETHOM Clly4dae 3aKJIIOUeHHUsI KOHTpakTa. B moroBope
CTOPOHBI MOTYT TMPEAYCMOTPETh YCIOBUSI TMPOBEPKM B COOTBETCTBUU C
noynoxkeHussMu cratbu 157 I'paxnanckoro koaekca Poccuiickoit ®enepanuu, a
TaKX€ HEraTUBHBIMM HOpMamu cTatbu | ctatbu 429.2 I'pakIaHCKOTO KOJeKca
Poccuiickoit ®enepanun. Takum oOpazom, 00e CTOPOHBI UMEIOT TTPABO 3aKIIOUYUTH
U PacTOPrHYTh aJIbTEPHATUBHBIN JIOTOBOP B Cilydyae COMHEHMs. B mepBom ciydae
CTOPOHBI MOTYT JOTOBOPUTBHCS, YTO AKIENT OE€30T3bIBHOW OQepThl BO3MOXKEH B
TE€YEHUE OMNPENICIICHHOr0 NMEPUOia BPEMEHH U MPHU ONPENIEIECHHBIX YCIOBUAX, a BO
BTOPOM CJIy4a€ HEHCIOJHEHHOE MPAaBO MPEKPAIIAETCs 0 OKOHYAHUS YKA3aHHOIO
cpoka. Korga BO3HMKalOT COOTBETCTBYIOIIHUE YCIOBUS

Kpome Toro, npuemineMocTs aIbTEpPHATUBHOM CACIIKHA KaK TUITUYHOM CIETKH
Sui He Ka)XeTcsl CHpaBeIIMBOM, MOCKOIBKY 3TO MOXET MPUBECTH K TOMY, UTO
ar00ast cAenka MOKET OBITh 3aKJII0YeHa C UCTOIb30BaHueM oniuoHoB. (Hampumep,
KOHTPaKThl Ha MpOAAXy OIIMOHOB, OINIMOHBI Ha CO3JaHUE KOHTPAKTOB Ha
noctaBky u T. [.) Ilpm TakoM moAXxoae OHM HM3BECTHBI KaK HKCKIIO3UBHbBIC
KOHTPAKTHL.

Camplil crpaBensiuBbIA Cilydaid - 3TO BapUaHT KOHTPAKTa, KOHKpPETHas
CTPYKTYpa KOHTPAKTa.

brnarogapst  0cOOEHHOCTSIM,  BKJIIOYEHHBIM B  JIU3allH  KOHTPAKTAa,
YHUKAJIbHBIMY BapUaHTAMU M3aliHa KOHTPAKTa SABJISIIOTCS:

1) HecOanancupoBaHHOCTh MpaB B pe3yibrare Oojbliei cBOOOABI BTOPOi
MPaBOU CTOPOHBI PU NPUHATUU PELICHHS O 3aKIFOUEHUH OCHOBHOT'O J10TOBOPA.

2) HenocpencTBeHHBIN XapaKTep BapUaHT 3aKPBITUS KOHTPAKTa HE MOXKET

CUUTAThCA YaCTbKO COIJIAICHHUA O IIPHOPUTCTC. OTta CUTyalusa KaXXCTCA
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Oecrojie3HOM, MOTOMY YTO Ha MOMEHT TpPaH3aKUMHU pACIIUPEHHAs BEPCHs
KOHTPAaKTa HE CYIIECTBYET M HE MOXET OBITb IPOCMOTpEHa 0€3 MOATBEPKIACHUS
OPUHATHS U 0COObIE OOCTOSITENILCTBA, BO3HUKAIOIINE B PE3ybTaTe MpPEKpalleHUs
00s3aTeNbCTBA, BBITEKAIOLWIEIO W3 OMNIMOHHOTO JOrOBOpa, IO HUCTECYEHHUH
COTJIaCOBAHHOIO MEPUO/A.

3) Kak mpaBuio, HanuyuMe OINLMOHOB Ha TMPEMUI0O WIH JIPYTUX
KOMIIEHCAlIMOHHBIX TIpaB (AJIEMEHThl MACCHUBHBIX AaKTHUBOB, BBITEKAIOUIUX U3
COTJIAIIIEHHUS O TMTOJTHOMOYHSX).

Takum 00pa3oM, BBINIEU3TOKEHHOE T[O3BOJIAET HaM MOATBEPAUTH, YTO
BapUaHT TPAH3AKIHK MPEJICTABISAET COOOM KOHKPETHYIO CTPYKTYpY KOHTPAaKTa, B
COOTBETCTBHM C KOTOpPOW OJHA CTOpPOHA (CTOPOHBI) MPENOCTaBISET IPYrou
BapuaHT BTopoii BapuaHT. (Ilocnennuii coBeTHUK): BapuaHT 3aKkpbITUS KOHTPAKTa
HE MOJKET CUMTATHCS YaCThIO COIJIAIICHUS O MPUOPHUTETE. DTa CUTyalusl KaKeTcs
Oecrionie3HOM, MOTOMY YTO Ha MOMEHT TpaH3aKIMU paclIMpeHHas BepcHs
KOHTpPaKTa HE CYLIECTBYET U HE MOXKET ObITh MPOCMOTpPEHa 0€3 MOATBEPKIACHMUS
npunsatus. [lpumure 6e30T3bIBHOE mpeoxkeHue. Bosznepxurech OT MPUHATHS
Oo0ImMX MpaBWJI MPEMUYM-ONIMOHOB WJIM JPYrUX MEp BO3ME3JUs B TEUEHUE

OTIPEJICIICHHOTO MEPHO0/1a BPEMEHHU.

1.2. IIpaBoBasi npupoaa ONMIIMOHHOIO 10Tr0BOpa

B Hayke rpak1aHCKOToO IpaBa BBLAEISIOT TPU CAMOCTOATENIbHBIX MOJX0/Aa K
MOHUMAaHHUIO MTPABOBOM MPUPO/AbI ONMIIMOHHOIO JIOrOBOPA.

[Ipencrasurenn nepsoro mnoxxoga Kpacmukos H.O.,! Bacumees A.B.,2
Menbmenunn I1A.,> ToxymaiiTe 0 caelke ONIMOHA B KAa4eCTBE CBOETO poja
IpEeABAPUTEIBLHOTO I0TOBOPA, KOTOPBINA, KaXKETCsI, HECKOJIBKO CIIOPHO TMOJIO0KEHHE,

TaK KaK aBTOpPbl HCIIOJB3YKOT TOJIBKO OAHY BHCIIHIOKO  AaHAJOI'MIO -

! Cm. Kpacuukos H. O KOHUENIMHK ONIMOHHOTO COTJIAINEHUS KaK MPEIBAPUTENBHOrO JIOTOBOPA IO POCCHUIACKOMY
npaBy // FOpwucrt. 2009. Ne 12. C. 25-30.

2 Cm. Bacunbe A.B. TTpasoBas npupona onmuonHoro gorosopa CIUA // 3akon. 2007. Ne 3. C. 189-194.

3 Cm. Menbmenun T1.A. [IpeaBapuTenbHbIi JOTOBOP B POCCHICKOM IPAXIAHCKOM TMpaBe: aBToped. JHC. ... KaH.
opun. Hayk. M., 2011. C. 118.
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«TpEeBAPUTENIbHAS) - MEXKIY TOOPOBOJIBHBIM COTJIAIIEHHMEM U MEPBOHAYAIBHBIM
cornamenueM. CoepKaHue 3TUX IBYX MHCTUTYTOB I'PaKJaHCKOTO MpaBa

Takum 00pa3oM, anbTEpHATUBHBIE COTJAIICHUS, KOTOPBIE SIBISIOTCS
JBYCTOPOHHUMH CJIEJIKAMH, CO3/1al0T 3aBUCHUMBbIE oO0s3aTenbeTBa. (B3anMHO)
HENOCPEJCTBEHHO 00€MM CTOpOHAaM, T.€. yIulaTa NPEeMHHM 3a MpaBO BbIOOpa U
npenocTaBieHue mnpasa BeiOOpa mpemMuu. C Jpyroil CTOPOHBI, NPEIBAPUTEITHHOE
COrjalleHHe KaK OpraHu3alMs HE MOXET CO3/laTh Il CTOPOH 0053aTeNbCTBa
CJIeI0oBaTh MEPBOHAYAIILHOMY COTJIAIIEHUIO, KOTOPOE €lle He ObUIO 3aKII0YEHO,
YTO HEOJHOKPATHO MOJATBEPKAAIOCH CYJIOM.

I[Ipencrasurenu Broporo noaxona Illenenkosa H.B.,! XKykos JI.A.? Onnaxo,
OPUJIEPKUBASICH  TTO3UIIMM, COTJIACHO KOTOPOM  JOOPOBOJIBHBIE KOHTPAKTHI
SBJIIOTCS HE3aBUCUMBIMM KOHTpAaKTaMU 0€3 KOHKPETHOTO Ha3BaHUSA WM THUIIA
COTJIAllIeHMsI, Ta TEOpHUs SICHA U TPyAHA JJIsl MPUMEHEHHUs H3-3a XapakTepa ee
BbIOOpa. Bbiio OBl OYEHB TPYAHO W TPYIHO COIJIACOBATH MPAKTUYECKU JIHOO0E
COTJIallIeHHe TPaKIAHCKOTO IpaBa, KOTOpPOE B KOHEUHOM MTOTe IMPHUBEIO OBl K
pSly albTEpHATUB WX MPABOBBIM IMOJOXKEHUSM, JaKe €CIM Obl OHU UMENH JPyTHe
npaBuia.

[IpencraButenn Ttpethero mnoaxoxa Bamankun I.10.,° Oszspruma I'.1O..*
Bamny A.A.> C gpyroil CTOpOHBI, TOPrOBbIE BapUAHTHI, KOTOPBIE IIO3BOJISIOT,
YCIIOBHBIE TOPrOBBIE BapHaHThl KaXXYTCSl MPUEMJIEMBIMH, MO3TOMY cTaThsi 157
Konekca Poccuiickoii ®denepanuu MNpenocTaBiIseT TOProBbIE BO3MOYKHOCTH B
Clly4yae MOAO3PUTEIbHBIX WM OTMEHEHHBIX MpaBWJ. 3aJOor OCHOBAaH Ha CaMbIX
HEONpeAeNIeHHbIX 00cTosITeNnbCTBAX. [Ipon3oitaet 3to uiu Het? [Ipu 3TOM B TakoM
CJIy4yae HeT MPSMbIX yKa3aHUW Ha TO, YTO CUTYallHUsl HE 3aBUCUT OT BOJIM CTOPOH.

Poccuiickue 3akoHOmaTenu mociedoBanu ux npumepy. OdunuanbHoe

OCHOBaHHE JoroBopa 3akaza - cT. 429.3 'K P® u 3akon banka Poccuu ot 16

! llenernxoBa H.B. MecTo ONMIMOHHBIX Omepanuii B cucTeMe GupikeBoit Toproean. M., 1993, Ne 2. C. 102.

2 XKykor JI.A. TIpaBoBOe PETyJIMPOBAaHUE CPOYHBIX CHENOK Ha (POHIOBOM PBHIHKE: aBTOPe(EpaT IUCC. ... KaHJ.
topua. Hayk. M., 2006. C. 80.

3 KaGankun A.10. Vismenenue u pactopkenue norosopa // Poccuiickas roctunmst. 1996. Ne 10. C. 22.

4 Ocpkuna N.10., Jlyny A.A. Baukosckuii kpeaut. M., 2013, C. 323,

5 Tam xe. C. 465.
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¢depans 2015 r. N 3565-Y. "B paznuuHbIX (pUHAHCOBBIX MHCTPYMEHTax JIPYT C
I[perM».1

B COOTBETCTBUU c UHCTPYKLUSIMH, PEAJI0KEHHBIMU
IPaBOOXpPAHUTEIbHBIMA Opranamu B nyHKTe | crarbum 429.3 ConumanbHOTO
konekca Poccuiickoit ®epepariuu, CyIIECTBYET eIle OJHO corjaiieHue 00
apOuTpake B OTHOILICHHUSX, B KOTOPOM: OJlHa CTOPOHA B paMKax COTJIAlICHUS
UMeEET MPABO MPEIbSIBUTH MPETEH3UIO B CPOK, YKa3aHHBIN B JIoroBope. B kauecTse
aJlbTEPHATUBBI, €CIU COOTBETCTBYIOIIAs CTOpPOHA HE MOXET TpeboBaTh IO
HACTOSIIEMY KOHTPAKTy B TEUCHUE YKa3aHHOIO MEpPUOJa, ICHCTBHUE, YKa3aHHOE B
JIOTOBOPE apeHJIbl, IUIaTeX, Ieperadya WIM MPUOOPETEeHUE aKTHWBa IOCTe
pacTOpKEHUS JOTOBOPA apeH/IbI.

«ITokynaTtens» He 6epeT Ha ceOs OTBETCTBEHHOCTh 3a 3aBEPIICHUE CIESIKH,
HO HMMEET MpaBO CHeNaTh 3TO B MOPSJAKE OCYIIECTBJICHHUS CBOEro IpaBa WU
OTKA3aThCs OT CHEJIKU. MyIPOCTh».”

IIpu aToM MOXHO cornacutes ¢ no3uuuent I'.I'. ['ereresa o Tom, 4To ecnu B
«paMKax JpYrdx pa3sHOBUJIHOCTEW JOrOBOPOB CTOPOHE  BBIIIAYMBAETCS
BO3HATrPaXKJ€HUE 3a CaMO BCTYIUIEHHWE B CHEIKY (Kak, Halmpumep, B Cilydae C
nepenayeit mpaB TpeOOBaHUIi), TO C OMIMOHOM — 3a TMOJYYEHHE BO3MOKHOCTHU
BCTYIIUTD C HUM B CHEIKY».>

Jlpyroe cornaieHue SBISETCS 00sA3aTeNbHBIM I 00€MX CTOPOH, YTO
O3HAYaeT, YTO Kaxkaasi cTopoHa obsi3aHa. Ilocnme pactopikenusi moroBopa oTdbopa
110 OMIIMOHY MOKYIATEsI MOKET MOTPeOOBATHCSI HEBO3BPATHASI BEPCHSI 3a10Ta. ITO
IIPaBO SBJSETCS MPEIMETOM O0S3aHHOCTH "MpojaBIa’ co3/1aBaTh TAaKyl0 peKIIaMy.
C npyro#t CTOpPOHBI, JUIEH3HUSI UMEET MPaBO TPeOOBATH OT MOTPEOUTENS YIUIATHI
npeMUur. DTa UHTEIUIEKTyallbHasi COOCTBEHHOCTh COOTBETCTBYET 0053aTE€JILCTBAM

IMOKYIIATCJIA.

'O Bumax npousBonHBIX (UHAHCOBEIX HHCTPYMEHTOB [16.02.2015 Ne 3565-Y] // Bectruk Banka Poccun. 2015. Ne
28.

2 Ceprees C.JI. OnuuoHHBIN 10T0BOp 10 MpoekTy n3MeHeHnd B [K P®. [L1rochl 1 MUHYCHI HOBOTO COTJIANIEHUS
cropoH // Apourpaxnas npaktuka. 2013. Ne 8. C. 74.

3 Jle6enen C.C. OnuuoHHBIN 10TOBOP 1O MpoekTy u3meHeHni B T'K P®. TInrOCH M MHHYCHI HOBOTO COTTIANIEHHS
Jutst cTopoH // Apbutpaxknast npaktuka. 2013. Ne 8. C. 48.
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Uto 3k, mro0asi rpymnma COIVIAIICHHS MOXKET 3TO YBHUIETh. B 3akitoueHue
BU3yaJbHbICE KOHTPAKThl PACCMATPUBAIOTCSA JABOSKO. OJTO IPABUTEIHCTBEHHOE
corjlallieHue, OCHOBaHHOE Ha mpaBax. Ho mokymate He o0s3atenbHO. (B ciyuae
BapuaHTa TMOKYNKH) WIM Tpoaaxku (B cliydae BapuaHTa JEMO3UTa) MPEIAMET,
yKa3aHHBIN B BRIOOpE, U yKa3aHHad 1ieHa. B m060e BpeMs uin B MOMEHT IIepeBojia
maTexxa apourpa.

DTOT BapuaHT TaKXe SBISIETCA T'PaXJaHCKO-TIPABOBBIM JIOTOBOPOM, M B
3TOM CJly4ae HaJOTOIUIATEIbIIMK MOXET OTO3BaTh JCWCTBUE 10 YKAa3aHHOTO
BpeMEHH. Y uYeJoBeKa, KOTOPHIA TMOKYIAaeT OIIMOH, eCTh BhIOOp. Yemnosek,
KOTOPBIM MpPOJIAa€T 3TOT OIMIMOH, HAa3bIBAETCS MPOJABIOM WM KOHMUPOBUIUKOM
storo omiuoHa. [lokymarens OoJipllie HE MOXET IUIATUTh  IPEMHIO,
COIIACOBAHHYIO MNPOJAaBLIOM. EcCiy KIMEHT HE 3aBEPIIMT HMCIOJIB30BAaHHUE ATOMU
OMIMU, OHA HE cpaboTaeT. YOBITKM OrpaHuyeHbl cymmon mpemuu. [Iponasen
noJiydaeT MpeMuio OT mokynarens. Ho BO3MOXHOCTh YOBITKOB HEOTpaHUYEHa,
MOCKOJIBKY MPOJABELl HE TAPAaHTUPYET, UTO MOKYNATEIb BOCIIOIB3YETCS ONIIUOHOM,
U JI0XOJ YMEHbIIAaeTcs Ha mpemuto. B To xe Bpemsa crarbsi 1 crateu 429.2
Konekca Poccuiickorn ®epnepamnuu, cpead MOpoyero, riaacut: «Bo3MOXKHOCTH
pPacTOpPKEHHS JOTOBOPA MPEJOCTABISAETCS TOJBKO B CIIy4ae COBMEILICHHS YCIOBUH,
HaJaraeMbIX 3THM CIIOCOOOM. DTO 3aBUCHUT OT cuTyanuu. [lo xemaHuto omHOM
«omHOM u3 ctopoH». Tem He meHee, wieHsl JHPJ/[ 3aBepmmnm CBOO KW3HB,
IPUMEHSISI UCTIBITATEIbHBIE YCIOBUS K M30MpATEIhbHBIM COTJIAIIICHUSIM.

CrnenoBarenu yCTaHOBWJIM, YTO OJHUM W3 YCIIOBHM M CPEACTB JOCTUKEHUS
npyroro cornamenuss B Koxpekce Poccumiickoir @enepanuu sBISETCA TO, YTO
TPYJIHO 3alllUTUTh 3aKOHHBIE MpaBa CAEJIOK, MOCKOJbKY MM CIOXHO OOECHEeUYUTh
UCIIOJTHEHUE CYACOHBIX pernieHuil. TpyaoycTpOMCTBO pEryaupyercs JIEHEKHO-
KPEIUTHBIM 3aKOHOJATEJILCTBOM, MOATOMY 3aKOHOJIATENM PEUIAIOT KMCHOJIb30BaTh
CIICHUANIBHYIO ~ CTPYKTYPY KOHTPAKTOB JUIsl  KOHTPOJS  aJbTEPHATHUBHBIX
OTHOIIEHUW, TIOCKOJIBKY TaKue COIVIAIIEHWs HE 3aMEHSIOT  COTJIALICHUS
nyosryHoro npasa. Ho 3To pe3ynbTaT TEOPETHUECKOTO MOAX0Ja K 00bEAUHEHUIO

HanboJiee BaXKHBIX IOPpUINYCCKUX HpO6J’ICM TOI'0 WJIKM MHOI'O AOTOBOpa. O‘IGBI/II[HO,
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3TO SBIISIETCSI NPUYMHON BKIIIOUEHMS MOJIOKEHMM HM30MpaTeIbHOTO JOrOBOpa B
crateu  429-429.4 Ilamarel npencraButenert P®, a Takke  Opyrux
(HECYIIECTBYIOIINX) CHEIHAIbHBIX TOTOBOPHBIX CTPYKTYp: HEPBBIA, PAMOYHBIM,
KOHTPaKT, TOHOpap. , ToHOpap. B To ke Bpems, OJHAKO, IPyrHe KOHTPAKThI, B
OTJINYHME OT KOHKPETHONW KOHCTPYKIIMM KOHTPAKTOB, TaKUX KaK KOHTPAaKTbl M
paMKH, NpEeIHA3HAYEHBbl U1 YIPABJICHUS AaKTUBAMM, a HE Uil KOPHOPATHUBHBIX
IPaBOBBIX OTHOLIEHHUH.

XOTs aJbTEpPHATUBHBIE COIVIAIICHMS, TAaKUE KakK MPeaBapUTEIBHOE,
OPEAYCMATPUBAIOT NIPABO 3AKIIOUEHHS] TPakJAaHCKO-IIPAaBOBOrO JIOrOBOpa B
oynymeMm, y C.C. JlebeneBa, B OTIMYHME OT MEPBOHAYAIBHOIO JOrOBOpA, MPaBO
3aKJIIOYEHHMS JOTOBOpa MO ONMIMOHHOMY KOHTPAaKTy MMEET TOJBKO OJIHA CTOpPOHA.
CTOUMOCTb, KOTOpasi He BKJIIOYEHA B IIEHY Oy/IyIIero KOHTpaKTa.

Taxxe ¢ b.B. beukuHbiM, KOTOpBI oOpaimiaer BHUMaHWE Ha TO, YTO
KOHKPETHBIM OIIMOHHBIA JOrOBOP B ONIMYHAE OT IPEIBAPUTEIBHOIO HE
MOPOXKIAeT 00SI3aHHOCTH 3aKITIOUMTh JIOTOBOP Y JEPIKaTeIs ONIuoHa. !

Kpome TOro, He3aBHCHMMOCTh KOHTpPAaKTa elle OoJbLIe YCHUIMBAETCS TEM
(akToM, 4TO, €CiIM MOJAPSAYMK HapyIIaeT YCJIOBUS KOHTpPAKTa, €My HE HY>KHO
oOpataThes B Cya sl oOecriedeHnst UCIIOTHEHHUsI KOHTpakTa. [loToMy uTO B 3TOM
CTPYKTyp€ KOHTPAKTa IPEyCMOTPEHBI Pa3HbIC IPOLIEAYPHI [JId pealu3aluu rpasa
Ha OIUIATY KOHTPAKTA.

I'akapuyr oTmeTHi, 4TO B IIEPBOHAYAIBHOM COIVIALICHWM Ul PEallM3aluu
IpaBa Ha 3aBEpLICHUE CJEIKU 3aMHTEPECOBAHHAs CTOpPOHA JOJDKHA ObUIa JaTh
oOemanue M JOXKIAThCS €ro oJ00peHus, a COOCTBEHHUK OJDKEH OBbUT MPUHSTH
ero. B to xe Bpems ['.O. ["'akapryk moguepkuBaeT, 4TO OCYIIECTBICHHUE MpaBa Ha
3aKJIFOYEHUE COTJIAIICHUsI, OCHOBAHHOTO Ha mpedepeHInaIbHOM COTJIAICHUH,

ABIACTCA TIICPBBIM IIPABOOTHOHICHHUCM, KOTOPOC B ClIydac IICPBOHAYAJIBHOI'O

! Cm. Peuxun P.B. Poccuiickoe 3aKOHOATENBCTBO HE AT BO3MOXKHOCTH 3aKJIKOUATh ONIMOHHBIE COrTIANIEHUs //
ApOurpaxnas npaktuka. 2011. Ne 9. C. 26.
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corjlaiieHust OyJeT MpeaoCTaBIeHO 3aMHTEPECOBAHHON CTOPOHOM MPHU pa3yMHBIX
00CTOATENBCTBAX, KOTOPBIE HE UCIIOIB3YIOTCS aBTOMATUYECKH. .!

B cooTBeTCTBUU € 3TUM COTrJallIeHHEM BBIOOpP OCTaeTCs 3a KEM-TO APYTHUM.
Ho Bam He pazpemaercs npuHHMaTh HEOOpaTUMBbIE JBIOTHI HAa BBIOOpax. ITO
MO3BOJISIET BaM pa3jiMdyaTh KOHTPAKTHI BEIOOpA M BHIOOP aKTHUBOB, MUCIOJIB3YEMBIX
IIPU TOPTOBJIE AKIUSMMU.

Takum 00pa3omM, Ha OCHOBAaHHUU MPOBEJECHHOIO UCCICIOBAHUS MOXKHO
cClenaTh BBIBOJ, YTO COTJIAIIEHUWE 3aMEHSIET KOHKPETHOE  COTJIalllCHUE
rPaXJaHCKOTO IMpaBa, KOTOPOE XapaKTePU3YeTCs TAKUMM MOKa3aTelsaMH, Kak
corJjiacue, corjiacue, peCTUTYILMSI U HETPaBOMEPHOE MOBEICHUE.

Cornamenue o BbIOOpax COAEPKUT (POpMY HCHBITATEILHOTO CpPOKa,
MIPEAOCTABIISIEMOTO OJTHOM CTOPOHOU C 0€30T3BIBHBIM OOCIIaHUEM, KOTOPOE JacT
JIpyrol  cropoHe O€3yCIIOBHOE TMPaBO  BBIOpATh  YCJIOBHBIM  KOHTPAKT,
npeajiaraeéMblid CTOPOHOM. Y JAPYrUX JOTOBOPEHHOCTEW MEXIY ABYMSI CTpaHAMH
ecTh 00s13aTenbCcTBa. [IpsiMble cTOpoHBI (pelieH3eHThl): Brimuiata npemMun 3a npaBo
rojioca M INpejocTaBlieHue Mpasa BbiOOpa mpeMuu. CieaoBaTenbHO, COIEpKaHUE
KOHTpPAKTa SBJISETCS HEOOs3aTelNbHBIM, @ HE MPABOM MPHUHATH JIEHCTBUTEIHHOE
oberranue Ha BEIOOpAX.

HoBbIM B 10pUANYECKOM OMpPEAECIECHUU JOTOBOPHOTO COTJIAILICHHUS SIBIIETCS
BO3ME3[IME€ MPOTUB JAPYroro COrJAlI€HUs B CJIy4ae BBINOJHEHHUS JIPYyTroOro
o0s3aTeNbCTBA WM JIPYTOTO  IOPUAMYECKOTO BOIMPOCA, BO3HHUKAIOIIETO U3
OTHOILIEHUW MEXIY CTOPOHAMH.

AHaIM3  TPAaBOOXPAHUTENBHBIX  MEXAaHU3MOB  0IPU  pa3peuICHUU
HSKOHOMHYECKHUX CIIOPOB TAK)KE MOJYEPKHUBAET HEOOXOIUMOCTh CHadajla M3Yy4HUTh
SKOHOMHUYECKHE LENIH, MPECIEeAyeMble TPYIIOW B CHAENKaX, a 3aTeM JUIIb
perynupoBaTh KOH(PJIUKTHBIC TPABOOTHOIICHUS.

UccnenoBanre  3KOHOMUYECKMX  II€Jiell  CTOpOH  HM30UpaTebHOTO

corjlalmicHusA OCHOBAHO Ha IIOIBITKC IIPHHATH OTBCTHBIC MCPBI B pPaMKax

! Cm. Makapayk C.O. O 3HaueHMH TIOHSTHS «OMIMOH» B YCIOBHMAX pPe(GOPMHUPOBAHUS TPaXKIAHCKOTO

3aKoHOmarenbeTBa // BectHnk MockoBckoro yausepcurera MBJI Pocenn. 2013. Ne 4. C. 69.
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FOCY/IApCTBEHHOTO COTJIALICHUsA, COAEpXkalerocss B crarbe 423 BHyTpeHHEro
konekca Poccuiickont denepanyn. 3aKOHOAATENBHBIM OpPraH BIPAaBE PACTOPTHYTh
JIpyroe coryaileHue, J1aB IopUaAnYecKoe ompejeneHue (MyHKT 2 crtaTbu 429.3
CoumansHoro konaekca Poccuiickoit denepanun).

Ectp ocHOBaHMs mosaraThb, 4TO TAaKOM IOAXOX HeBepeH. I[Ipemocrasiss
BO3MOXHOCTb ~paCTOPTrHYTh JApPYrod KOHTpPAakKT O0e€3 KOMIIEHCALlUU, MEXAY
npodcoro3aMu  CO  CXOKMMH HSKOHOMHYECKUMHU HMHTEpPECaMu  pa3peraroTcs
OPEANIOYTUTENIbHBIE BApPUAHTHI, CHEJIAHHBIE B COOTBETCTBUU C MPUHIUIAMH
cBOOOJBI JACHCTBUMII W oOcylmiecTBUMOCTH OuszHeca. B BeiOope HaumbOosee
3¢ (PeKTUBHON MOJENM TMOCTPOCHHUS OSKOHOMHUYECKMX OTHOUICHUH MEXIy
OpraHu3alUsIMU

UtoObl K 3TOMY NPHUBBIKHYTH, 3TOT BHJ OECIUIATHOTO CTPOUTEIHCTBA
BKJIFOYAETCS B KOMMEPUYECKHE CIEIKH, KOTJa IOKYNaTelb JKEJIAeT HUMETh
BO3MOXHOCTh TNPUOOpETaTh HE TOJIBKO, HO M TOBaphl (B TOM YHCIE CCYIBI,
IpeAyCMAaTPUBAIOIINE BPEMEHHOE MPOKUBAHUE B HEXKUIIBIX IOMEIMICHUSX.
HensuxumMocTb.) MO 1€eHEe, KOTOopas HE 3aBUCUT OT KoJieOaHWW Ha pBHIHKE
cupaBesiiBoi ToproBiau. Co3maHue 3TOM ONIKMH, B OTJIMYKME OT BBIOOpA
(bUKCUPOBAHHBIX COOPOB, OBLIIO IOPUIUYECKH 3AITUIIICHO 10 BHECEHHS IONPABOK B
Konexc.

Crpemsice chopmupoBaTh (HOpPMaIbHYIO OCHOBY JJisi OOIIEH CHCTEMBI
J0XOJIOB OT OM3HECa B KOMMEPYECKOM CEKTOPE, 3aKOHOJATeNIM FOTOBBI OTKA3aThCs
0T U30MpaTENbHOrO JOTOBOpa, AaKE€ €CIU OH NPSAMO HE 3alpeniaeT He3aKOHHYIO
TOPTOBIIIO MEXAy mpodcoro3aMu B COOTBETCTBUU CO cTaTthe 575 3akoHa o
rocynapctee. Koa. Urnopupyii 3to. Poccuiickas @eaepanust Ctatbst 575 Kogekca
Poccuiickoit @enepannu npemxycMaTpuBaeT (HOpPMaNBbHBINA 3alpeT HAa TPOIJICHHE
TOPTOBBIX OTHOLICHUM MEXJIYy JOHOPCKMMHM OpranusaiusMu. JlOJDKHO 1w
IOpUINYECKOE OMpeaesieHne Jaoropopa obmeHa B cTatbe 567 ColHMaIbHOTO
KOJICKCA CTpaHbl B pAaBHOW CTENECHH NPUMEHSATHCA K OTHOIIEHUSAM MEXIY
cropoHamu. B cootBerctBuu ¢ uckycctsom. 568 I'K P®, yTo B COOTBETCTBUU C

JIOTOBOPOM OOMEH IpeIMETOB OOMEHA SIBJISIETCSI paBHBIM, @ PACXO/JIbI 110 Mepeaaye
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U MPUEMKE B KAKIOM CIydyae HECET OTBETCTBEHHas cTopoHa. OO0s3aTenbCcTBa IO
oOsa3aTenbcTBaM Eciiy cornaiieHne o caeiake OKaKeTcs HeaJleKBaTHBIM, CTOPOHA,
OTBETCTBEHHAsA 3a JOCTaBKY TOBAapOB C MEHBIIEW CTOUMOCTBIO, YEM TOBAPHI,
npejjiaraeMble  Ha Oupike, JOJDKHA OIUIaTUTh pa3HUIy B  CTOMMOCTH.
HenocpenctBeHHo A0 Wiy nocie nepenayu 00s13aTenbcTBa, €ClId HE YKa3aHO UHOE.

[IpumeneHnune 3aKoHa IPU Pa3pELICHUH CIIOPOB MEXKIY COKO3aMU IO JIPYTUM
KOHTpaKTaM, KOTOpbIe HE HMMEIOT CMBICJIa, M3BECTHO KakK oOO0Iee TOJIKOBAaHHE
crateu 575 Konmekca moBenenust B Poccuu kak ¢unancoBas momors. CTopoHa,
BJaJICIONIAsl TMpaBaMHM HWHTEJUIEKTYyaJlbHOM COOCTBEHHOCTM Ha OOBEKT, HECEeT
OTBETCTBEHHOCTh 3a OCBOOOXKIEHHUE JII0OOH M3 CTOPOH OT €€ 00S3aTEeNbCTB IO
cobcTBeHHOCTH. Kpome Toro, mpuHIMI UCKYCCTBA. 575 OKaXeTCsl HeaJIeKBAaTHBIM,
CTOPOHA, OTBETCTBEHHAS 3a JOCTAaBKy TOBAapOB C MEHBIIEH CTOMMOCTBIO, YEM
TOBaphl, npenjgaraeMmpie Ha Oupxe ['K PO mpumensercs s mpu3HAHUS CYAOM
ATUX HECYIIECTBEHHBIX TOBAPOB CHUMBOJIOM CYIE€OHOTO MpEeCcie0OBaHUS WU IO
ropaszio 6osee HU3KOMU IIeHe, YeM IMOCTaBJICHHBIE TOBAPHI.

OnHako 3TO MOJ0KEHUE HE OrPAHUYMBAET 3TO HEOTPAaHUUYEHHOM Mepeaadeit
COOCTBEHHOCTH WU TuUTyna. KpoMme Toro, okakercs HeaJeKBAaTHBIM, CTOpPOHA,
OTBETCTBEHHAsl 3a JIOCTaBKY TOBAapOB C MEHBIIEH CTOMMOCTBIO, YE€M TOBAapHI,
npenjaraeMbie Ha OWpiKe Tepeaadya COOCTBEHHOCTH WJIM TUTYJIa HAa YCIOBUAX
paBHOW OIUIaThl NPUPABHUBACTCS K HepaBHOW ormuare. [IpaBonmpumMeHuTepHAs

CUTyalud UCXOOUT U3 IOPUINYICCKOI'0 CMBICJIA JOIOBOpa.

1.3. CymecTBeHHbI€ YCJI0BHS ONMIIMOHA HA 3aKJII0YE€HHUE T0T0BOPA U ONIIUOHHOIO

JA0roBOpa

B cooTBeTCTBMM C OCHOBHBIMHM YCJIOBHSIMHM, YCTAHOBJICHHBIMU ISl LENEH
aJpTEpHATUBHOrO A0roBopa, crated 429.2 Konekca Poccuiickonn ®@enepanuu
MpelyCMAaTPUBAET:

1) OcHOBHBIE YCIIOBHSI JOTOBOPA U YCIOBUSI €T0 PACTOPIKEHUS

2) bezycnoBHbIE CPOKH, MIPOLIEAYPHI U YCIIOBUS IPUHSATUS OOCIIaHUMA.
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3) U KOMIIEHcalusl 3a MPEJOCTABIICHHE MpaBa PACTOPKEHUS OCHOBHOIO
JIOTOBOpA WM €r0 OTCYTCTBUSI.

B Ttexnuke. 4293 TI'K P® wu3m0XkEHBI OCHOBHBIE MOJOXKEHHUS
u30UpaTEeNLHOTO JIOTOBOPA, PA3bSCHSIONIUE €ro I11eJib, OCHOBHBIC YCIIOBUS
JIOTOBOpa B YCTAaHOBJICHHBIM CpOK, COOJIOJICHHME OCHOBHBIX TpeOOBaHUH,
CTOMMOCTh Kypca. W3 poroBopa, mepuoji, B TEUEHHE KOTOPOrO TPeOyIoTCs
COOTBETCTBYIOIIUE JIOJPKHOCTHBIE TpeOOBaHUS, HAIWYWE WIH OTCYTCTBHE
IIOBPEKICHU M

B o0oux 3maHusiX ¢ JOMNOJIHUTEIBHBIM COTJIAIICHUEM MOXKHO Pa3eiuTh
OJIMH U TOT XK€ MyHKT O OJOKHUPOBKE - MYyHKTHl B UCXOJHOM coryamenuu. (Mnu
XapakTep NEUCTBUN, KOTOPbBIE JOKHBI OBITh MPEANPUHATHI), MEPUOJ, KOTOPBIN
MOET TOTpeOOBaThCS CTOPOHOH, Oy/Ib TO MpEaBAPUTEIBHOE COTJIAIICHHUE WIH
IPOIIECC KOHKPETHBIX JEUCTBUUA H TpoOlEeAyp paccMmorpenust xanod. Cpemu
YCIOBUM ISl KApPMHYECKOM KOMIIEHCALMM HAJIUYUE aHAJOTUYHBIX YCJIOBUU
(bakTopoB, CIOCOOCTBYIONIUX MOCTPOCHUIO HE3aBUCUMOTO KOHCEHCYCA B IIEJIOM.

Uro kacaeTcst XxapakTepa BU3yalIbHOIO KOHTPAKTa U corfjianeHus: 06 ordope,
TO, 4TO TpeOyeTcs, MOTYT OBITh YCIOBUS COTJIAIICHHUS.

[TockonbKy 3TO corjiaimieHue ABISETCS HOBBIM, HET HUKAKMX COMHEHHI B
TOM, YTO MOJOXKEeHMs NMyHKTa 1 ctathu 432 BHyTpeHHero kojaekca Poccuiickoit
®denepanuu MIPUMEHUMBI, B TOM YHUCIIE:

1) ycnoBust 1oroBopa;

2) ropuaumdeckue TpeOOBaHUA JUISI  CYIIECTBOBAHUSA  CIICIIMATIBLHOMN
IPOTPaMMBbl WM IPYTUX HEOOXOIUMBIX OPUINYECKUX ACHCTBUN;

3) VYcioBus, KOTOpbIE CUYUTAIOTCA HEOOXOAMMBIMH IS JaHHOTO THIIA
COTJIALICHUS.

4) Jlpyras cTopoHa OJDKHA COOJIFOAATh YCIOBHUS, HEOOXOAMMBIC ISt
JOCTH>KEHUS COTJIAIICHHUS.

Bo-niepBbIX, HAC UHTEPECYIOT YCJIOBUS COTJIAIICHUS, B KOTOPOM TOBOPHUTCH,
YTO «B IIEJIOM ... BKJIIOUAET MOJIHBIA HA0Op MOKa3aTeseld o0 3TOMY COIJIAIICHUIOY,

CIEQYyET OTMETUTh, YTO B HAYYHOU JINTEPATYPE CYLIECTBYIOT PAa3HbIC B3IJIAAbI HA
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3Ty TeMy. . corjameHnue. EcTte u apyrue cnocoObl. B ciydae mpegocTaBieHUs
rpaHTa, KOTJa ONIMOH TMpU3HAETCSI B KauecTBe (HUHAHCOBOIO pe3yJbTaTa,
COJIep>)KaHME KOHTPAKTa OTHOCUTCS K aKTUBY Ha OCHOBE OMIIMOHHOTO KOHTpakTa. B
YaCTHOCTH, TakKuM oOpa3oM, o MHeHuto JI.A. B ['onerne «MoHO HCMOIB30BaTh
IIMPOKHI CIIEKTP (PMHAHCOBBIX MHCTPYMEHTOB M CTOUMOCTh TOBApOB». !

Ecam pacmmpuTh cBoM TO3HAHMS B BapuaHTax, ATH HJEU HE OYyIyT
MOJIHOCThIO TOYHBIMU. B TekyliemM coluaibHOM IIMKIIE HE BCE HHCTPYMEHTBI
oOMeHa npeHa3HaYeHbI 1JI TOKYIKH akiui, pprouepcoB, BamoThl U T. Jl. C 310
TOYKW 3PEHHUS UX COJEpKaHUE HE OrpaHUYMBACTCS aKTUBAMH, OMHCAaHHBIMU B
Tpan3akiuu. ClenoBaTelIbHO, COJEp)KaHUE KOHTPAaKTa O BBHIOOPE - ATO MPaBo
cleloBaTh TpaBWJiaM »dTOTO Iara WIM MOXET OBITh OrOBOPEHO B HOBOM
corjlalieHuu. B KoHIE KOHITOB, IIaBHOE 3HAYEHHUE HE B TOM, YTOOBI IOTOBOPUTHCS
0 BBIOOpE, MPUHATHH Yero-mubo wiu mnepemenieHuu mpeamera. Ckopee, OH
OMMCHIBAET, KaK KaXkaas rpymnna MMeeT MpaBoO BeIOMpPATh, KakK, KaK M IMOJ KaKUM
uMeHeM. Kpome Toro, o0CHOBHOE€ BHUMaHUE CIEAYET YIENSITh aHAIU3Y COJACPKAHUS
U IPYTUM KIIOYEeBBIM yclioBHsAM CorjamieHus 00 0TCpoUKe.

Takum o00pa3oM, BO3MOXKHOCTH BBINIOJIHCHUS KOHTpPAaKTa HE SIBJISCTCS
OCHOBHBIM TipeameToM cornamenus. Ho ato mpaBaa. Hanee no .4 cr. 429.2 T'K
P® noroBop moibKeH colepkaTh IMYHKT, MO3BOJISIOIIMN OIPEIECIUTh OCHOBHBIE
yciioBus oroBopa. OKOHYATEIbHBIN 3ar0JIOBOK MOXET OBITh OMpeJesieH JIFOOBIM
crtoco00M, KOTOPBIM MACHTU(GUIIMPYET €ro B CiIydae 0€30T3BIBHOTO 3ampoca.

IIpu paccmoTpeHnr U30HMpPATENBHBIX COTJIANICHUH BO3HUKAIOT pPa3HbIC
00CTOATENbCTRA:

1) B Teme ecTb OCHOBHBIE MTPaBa.

2) Bce, 4TO MOXXET BO3HMKHYTh M3 OKOHYATEJIBHOTO COJIEpKaHUsA, JOJDKHO
OBITH BKIIFOUCHO B JIOOPOBOJIBHOE COTJIAIICHHUE.

B »TOoM cnydae eaMHCTBO MPOUCTEKAET M3 JOTOBOPHOIO XapakTepa,
KOTOPBI BKIJIIOYAET: 00s3aTE€IbCTBO MPEAOCTABUTHL MPaBO BBHIMOJIHATH OTY

OCHOBHYIO OTBCTCTBCHHOCTD.

! Konenna JI.A. Vka3. cou. C.90.
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Takum o00Opa3oM, MOXHO OIPEACIUTh OCHOBHBIC YCIIOBHUS, CBSI3aHHBIC C
OCHOBHBIMHU OOSI3aHHOCTSIMH, BO3JIaTa€MBIMH CTOPOHAMHM Ha COTJIAIICHHE W
BbIOOPEL. CosiepKaHUE W JAPYTHC BaXKHBIC YCIOBHS W30UPATEIHHOTO COTJIAIICHHS
BBIIIIC HE W3JI0KCHBI.

Bo3HMKaeT MHOTO BONPOCOB, HAmpUMEp: KaK OTJIMYHUTH  YCIIOBHS
CYIIECTBYIOMIETO JTOTOBOPHOTO COTJIAIICHHSI OT CYIICCTBYIOIIMX 0053aTeIbCTB?
YMECTHO ¥ BBIJICTUTH OCHOBHBIC MPUHITUITEI N30MPATEIIHLHOTO JJOTOBOPA, BEIb HA
NEPBBIA B3MJIAJ OH BBINVIIIAUT KaK BHYTPUIIAPTHHHBIA. YMECTHO JIM OIHCATh
OCHOBHBIE TIPUHIIMITBI TIEPBOHAYATLHON PUBEPKEHHOCTH COTJIAIICHUTO?

YTOoOBI OTBETUTH Ha 3TH BOIPOCHI, BAM HEOOXOMMO 3HATh:

1) MoXHO 1M KJIacCH(UIIMPOBATh OINIIMOHHBIH KOHTPAKT Kak (opMy
KOPIOPAaTUBHOI'O I0roBopa?

2) HackoJbKO YMECTHO MPUHSATHE 3TUX JIBYX OCHOBHBIX YCIIOBHM

['oBOpss O KOpIIOPATUBHBIX OTHOIIEHUSAX, CJIEIyeT OTMETUTh, 4YTO B
IOPUINYECKOW HayKe HET eJUHOr0 CyOBheKkTa 1Mo cBoei mpupone. [loatomy, mo
mHeHuio C. OpaThsi, OHU 3aHSUIM BUJHOE MECTO B (helepalbHOM TPaBUTEIHCTBE.
«IToToMy 4TO ympaBicHHE W (YHKIIMH TOCYIapCTBCHHBIX OPraHOB HE SIBISFOTCS
BEPXOBCHCTBOM 3aKOHA. DTO OCOOBIE OTHOIICHHS B OOIIECTBE KOHIIC KOHIIOB,
TJIAaBHOE 3HAUYCHHE HE B TOM, YTOOBI JIOTOBOPHUTHCS O BBIOOPE, MPUHATHUH YET0-JTHO0
WK TiepeMenicHnn npeamera. Ckopee, OH ONMUCHIBACT, KaK KaK[as rpymmna uMeeT
NpaBO BBIOMpATh, KaK, Kak M TOJ KaKuM HMeHeM. VHyI0 MO3UIUI0 - HUKTO HE
cornaceH - 3anuMaer O. «B 3TOM cMbIcie OTHOIIEHUS MOTYT OBITh TOHSTHI
opranuzanuein». Bo3sMuTe 00MIECTBEHHOE 0OPa30BAHHUE». |

KOHIIE KOHIIOB, TJIaBHOE 3HAYCHHWE HE B TOM, YTOOBI JIOTOBOPUTHCS O
BBIOOpE, NPUHATHM 4YEero-Tu00 WM TepeMemeHnn mnpeaMera. Ckopee, OH
OMMHCHIBACT, KAK KaXKJasi TPYIMIa UMEET MPaBO BhIOMPATH, KaK, KaK W TMOJ| KaKUM

HMEHEM. ».>

! Tam xe. C. 54.
2 bparunackuii M.U., Butpsuckuii B.B. [Jorosoproe npaso. M., 2011. C. 346.
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Cpenu ycnoBuil JUisi KapMUYECKOW KOMIEHCAIIMM HAIW4YUE aHaJOTHYHBIX
yclIoBUi (haKTOPOB, CHOCOOCTBYIOUIMX MOCTPOCHHUIO HE3aBUCUMOI0 KOHCEHCYyca B
[IEJIOM, HEKOTOPBIE YCIOBUS KOTOPBIX COAEPKATCSA B OPraHU3allMOHHOM JIOTOBOPE,
U (WIM) COBEPIIUTh JIEUCTBUS, CIIOCOOCTBYIOIINE 3aKIIIOUCHUIO MEXKAY TEMH K
CTOPOHAMH OCHOBHOT'O JOTOBOPa (HECKOIBKMX OCHOBHBIX JOTOBOPOB)». !

B 1O wim wHOe BpeMsl MOCIEAHWE TpPH KOPIOpPALUUA MPUCYTCTBOBAJIH
HEMOCPEJCTBEHHO Ha O0lIeM COOpaHuH, MPOBOJUBLIEMCS B paMKaX COBMECTHOIO
coOpaHusi, 0e3 KaKUX-IMOO HUCKIIOUEHUW WU JAPYTUX HCKIIOYEHUH U3 HTOrO
ciusaus. Kpome Toro, MOryT OBITH O0IIIME TOTOBOPHI MW JPYTHE IOPUCIUKIINH, B
KOTOpBIE BCTYNWJA acCOIMalus, a Takke B JAPYrUX Cciydasx B CiIydae
0053aTeNbCTB WM APYruxX MyOnu4HbIX npoueayp (maparpad 1, maparpad 429.2,
naparpad 2). Xan 429.3). Konexkc Poccuiickoit @enepanun) B CILIA cymectByer
HECKOJIBKO CHEIHAIU3UPOBAHHBIX OpEHI0B. ITO 0COObIe OTHOILIEHHUS B OOIIECTBE
KOHIIE KOHIIOB, IJIABHOE 3HAUEHUE HE B TOM, YTOOBI JJOTOBOPUTHCS O BBIOOpE,
NPUHATUU Yero-Inbo WM nepeMenieHu npeamera. Ckopee, OH ONMUCHIBACT, Kak
KaX</1asi TpyIma UMeeT MpaBo BbIOMpaTh, KakK, Kak M MOJ KakuM uMeHeM. MHyto
HO3UIIMIO - HUKTO HE corjiaceH - 3anumMaert O.

C.IO. Mopo30B ceTyro, KOTOPYIO MOXHO 3aTEMHUTH (DPOHAPHBIMHU CJIOTaMHU.
N3-3a HeynoOCTB 1O CHEIUAIBHOCTH BCE €Ill€ €CTh KOHCEPBATOPhL. DTOT IPUMEP
ABJISIETCS] IPABOBOM OCHOBOM JUIsl HEKOTOPBIX MOAOOHBIX CIy4aeB Yepe3 KOHTPAKT
«MEHKOOa»».>
Mexny TeM cymiecTtByeT Apyras Touyka 3peHus. B wactHoctu, b.M. I'onrano
Ha3blBa€T OPraHM3AIlMOHHBIM  COTJIAIllEHHE O TPEJOCTaBICHUM OIIMOHA,
MOCKOJIBKY «OCYIIECTBICHHE TIIpaBa, UM IPEIyCMOTPEHHOIO, MPHUBOIUT K
TOSIBIIEHHIO HOBOTO JIOTOBOPa».>

VYnopaBneHue W JIpyrue BHAbI HCIOJB30BAaHUS B CHIIy XapakTepa H, B-

YETBEPTHIX, B CBSI3M C HEOOXOIMMOCTHIO, OJIOOPEHHON APYrol CTOPOHOM, s

! Tonyszosa E.B. OpranusaioHHbIE TOrOBOPHI B TPaXAaHcKoM npase. M., 2014. C. 99.

2 Moposos C.IO. Hexoropble mpobieMBl, CBI3aHHBIE C OMPEIENEHHEM MPABOBOM MPUPOJIBI TPAKIAHCKO-TIPABOBBIX
OpraHM3aIOHHBIX J0roBopos // Poc. toctumms. 2015. Ne 7. C. 11.

3 Tonrano b.M. I'paxxnanckoe npaso. M., 2017. C. 139.
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BKJIIOUEHUA B corjamieHue. Paspemenue, HeoOXoqumoe JUisl MPU3HAHUSA
onobpeHHoro cornamenuss Kak yka3zaHo, (akyJabTaTUBHBIA KOHTPAKT JOJHKEH
BKJIIOYaTh TMPEIMET MEpPBOHAYAIBLHOIO 00s3aTeNbCTBA U JIPYTME OCHOBHBIE
yCIIOBUS, U3JI0’KEHHBIE JIJISl 3TOTO THUIA «IapajljIeIbHOI0» KOHTPAaKTa YTpaBieHUE
U Jpyrue BHUJAbl MCIOJB30BAHMSI B CUJIY XapakTepa M, B-UY€TBEPTHIX, B CBSI3U C
HEO0OXOAUMOCTBIO, OJOOPEHHON IPYTOM CTOPOHOM, JIJIsi BKIIFOUCHUS B COTJIAIICHHE
BOCTpeOOBaHMs. !

Hanpumep, cormacHo cratbe 554 BnyTpenHero kojnekca Poccuiickoit
@denepauuy JOTOBOP KYIUIM-TIPOAAXH HEABMKUMOCTH JOJDKEH COJEPKaTh
uH(pOpMAIIMIO, TIO3BOJISIIONIYI0 TEpelaTh HEJIBWKUMOCTb MMOKYyHaTeNo 10
noroBopy, u uH(popmanuio. Ilmomans coOctBennoctu. Ilpu  oTcyTcTBHM
uHbOpMallM B JOTOBOPE YCIOBUS HEIBIKUMOTO MMYIIECTBA CUUTAIOTCS
HECOOTBETCTBYIOIIUMH, u COOTBETCTBYIOIIUN JIOTOBOP CUMTAETCS
CylIecTByIOIMM. TakuMm oOpa3oM, B 3TOM 3aKOHE KpaTKO H3JIaraeTcsl Kaxkjas
UMYIIIECTBEHHAs MOJIMTHKA, NEpElaHHasl 10 JOTOBOPY KYIUIM-TIPOJAKW areHTa Io
HEJABMKMMOCTH, C TOYKH 3PEHHS KaTeropui, HEOOXOAMMBIX JUIS 3aKIIOUCHUS
caenku. TakuMm 00pa3oM, KaKETCS Pa3yMHBIM MPUHSATH 3TH YCJIOBHS B OJHOM H
TOM € KOHCEHCYCHOM COTIJIAllIEHUH, UCIIONb3Ys JONOJIHUTEIbHBIE KOHCTPYKIUU.

Ha wmoit B3rmsan, kak ynoOpsate. ['puncku um B. I'pucku - nydmas us
NEPEUYUCICHHBIX BbIlIE MPUYUH. [l03TOMY aBTOp 3asBISET, UTO «B JOTOBOPE HET
HUKaKUX YCJIOBUH, KpoME€ HE0OXOIMMBIX. Bce BOMPOCH! Ba)KHBI TOJIBKO MOTOMY,
YTO MpaBHJia, KOTOPHIE IPUMEHSIOTCA KO BCEM CTOPOHAM, JTOJIKHBI ObITh IPUHSATHI
UMU M JpPYyTUMH, [OTOMY UYTO MApPTUS MOXET YCTAHOBUTH OPUIUYECKHU.
VYnpasnenue u 1pyrue BUAbI HCIIOJIB30BAHUS B CUIIY XapakTepa U, B-4ETBEPTHIX, B
CBS3M C HEOOXOJMMOCTHIO, OJOOPEHHON APYrod CTOPOHOM, NJisi BKIIOYCHUS B
COTJIaIleHHE. ».>

B3rnssHuTre Ha HamOoJee pacnpoCTpaHEHHbIE ClIydau H30MpaTeabHbIX

COTJIALIEHUM, KOTOpPbIE HEOOXOIMMO MPUHATH U BHEIPUTH. 110 Halemy MHEHHIO, B

! Kapanero A.I'. OnuuoH Ha 3aKJIFOYEHHE JOTOBOPA U OMIIMOHHBINM JI0TOBOp COTJIACHO HOBOH pepakimu 'K PO //
Becth. sxonoM. npasocyaus. 2016 Ne 3. C. 64.
2 Bparunckuii M., Burpsiackuit B.B. Ykas. cou. C. 350.
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TOM 4YHCJI€ DKCTPEHHbIC OOHYChI U OOHYCHI B COOTBETCTBUHU C ab3aleM MEPBHIM
cratbu 429.3 Hanorosoro koaekca Poccuiickoit denepanuu, B ciiydae Ipyroro
COTJIALIICHUsI, OJIHA CTOPOHAa MMEET MpaBo TpeOOBaTh Ha OMpPEICICHHBIN CPOK B
COOTBETCTBUM C YCJIOBUSIMH HACTOSIIIEro corjameHus. [pyras croponHa
COTJlalllaeTcs JIeMCTBOBaTh B COOTBETCTBUM C YCIOBUSIMU U30MpPATEIBbHOIO
corjamieHus (BKJIOYas omiary, nepegady Wi IpuHsATHE IpaBa COOCTBEHHOCTH), U
B TO >X€ BpEMs, €CJIM CTOPOHBI HE MOTPEOYIOT 3TOr0 B YCTAHOBJIEHHBIH CPOK,
u30uparenbHbli  10TOBOp Oyner pacToprHyT. ['otoBo. CiemoBaTenbHO, ATOT
NepuoJ 10 UCTEYCHUS] CPOKa JCHCTBHUS KOHTPAKTA, MOTOMY UTO MAPTUS MOXKET
YCTAaHOBUTH IOPUIUYECKH. YTIPaBIECHHUE U JPyryue BHUILI UCIIOIL30BaHUS B CUITY
XapakTepa W, B-UYETBEPTHIX, B CBSI3M C HEOOXOJIUMOCTHIO, OJOOPEHHOU Ipyrou
CTOPOHOM, JIJIsl BKJIIOUCHHS B COTJIAIIIEHUE.» 3aKOHOIATEIIbHBIM OpraH HE SBIISICTCS
OTPAaHUYHUBAIONIMM, YTO O3HAYaeT, 4TO 00€ CTOPOHBI MOTYT YCTaHOBUTH CPOK.
OpHako TMOKa HE SICHO, KaKMMU ObUTM OBl MpPaBOBBIE TMOCIEICTBUS, €CIU OBl
OTpaHUYEHUS HE IPUMEHSIINC.

Kak ormewaer I'.I'. Jlamanenons crpaBemIMBO OTMETHJ, YTO IO 3aKOHY
MOJIOKEHUS MyHKTa 2 cTaThM 429.2 Kojekca ACHCTBYIOT B TE€UEHHE OJHOTO roja.
Crout paccMOTpeTh BapuaHThl NpeMuyM-kjiacca. Kak yke roBOpMIOCH BBILIE,
TPYJIHO MPEACTABUTH CUTYAIIUIO, KOTJa €CTh TOJIBKO OJUH CIOCO0 MOJa4M 3asiBKU
O6ecrutatHo. Omnmust MpeMuW TpeAHa3HAyeHa IS M3MEPEHUsT HEpPaBEHCTBA B
3apa0OTHON TMIaTe, TOCKOJIbKY <«OKOHOMHUYECKHE pe3ylIbTaThl 3THUX BBIILJIAT
JOJKHBI KOMIIEHCUPOBAaTh HEYIOBIETBOPEHHOCTh CTOPOH, KOTOPBIE COTJIAIIal0TCs
ClIeIaTh HEYBaKUTEIbHBIN BHIOOP IPABUILHON CTOPOHEN. !

Cratbss 2 CtT. KOJeKCa MPEANHCHIBAET OIUIATY KOHTPAKTa U CTPaxOBYIO
IPEMHI0, KOTOPhIE HE MOTYT OBITh 00O3HAUYEHBI NPYTUMHU CYOCUAMSIMHU, TAKUMH
KaK BO3MOXXHOCTh pacTop:keHusi koHTpakTa (cT. 1 c1. 422.2 Coro3za ['paxagaHckoro
kojekca Poccuiickoit ®enepauun): B omHoM ciydae cBoOoma BbIOOpa
MPEJOCTABISICTCA B KAueCTBE MPEANOYTUTEILHOIO MeToAa paboThl, a ¢ JApYyroi

CTOPOHLBI, IPCILATCTBHA YCTAHABJIMBAIOTCA IIYTCM aHAJIM3ad. B cootBeTcTBUU C

! Kapaneros A.T'. Vkas. cou. C. 68.
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3aKOHOM U TPOTOKOJIOM BepXOBHOTO cyla 3TOT BOINPOC MOXKET OBITh pelieH B
OynymieM. 3HaueHUE COOTBETCTBYET BTOpomy ab3aiy cT. CtaThs 429.3 konekca He
MOXET OBITh OTMEHEHA, €CIIM JIPyTrue COTJAIIeHUsS, B TOM YHCJIE COTJIAIICHUS
MEXIY XO3IUCTBYIOIIUMH CYOBEKTaMHU, HE TMPUMEHSIOTCS WM BBITEKAIOT U3
00s13aTeNbCTB WM UHBIX Mep 3aIUThl. OT OTHOIIEHUN MEXy TpyHIaMHu.

Torga 53TO0 MOXHO pe3IOMUPOBATH CleayloUMM o0pa3oM. XapakTep
KOHTpaKTa, M3J0KEHHBII B  POCCHUUCKOM  3aKOHOJATEIbCTBE, IO3BOJISIET
aJanTUPOBATh BHIOOP MOBEEHUS K TOTpeOHOCTSIM. B ciiydae BapuaHTOB PUHSTUS
pelieHrus  OpUHUMAKOTCS  cleayroniue  Bompockl.  OCHOBHBIE — YCJIOBUS
HE0013aTeIbHOTO JIOTOBOpa OTOOpAa, KOTOPBIM BKJIIOYAET TMPHUHIMIATIA W TPaHT,
JOJDKHBI BKJTFOYATh COOPBI, TTPOIOKUTEIILHOCTL U BHIOOD.

Pa3ymeercs,  OCHOBHBIE  YCJIOBHMSI  JOTOBOpa  JIOBEPEHHOCTH  HE
OTPAaHUYUBAIOTCS BOMPOCAMU, OOCYXKITaeMbIMH B ITOW cTaThe. TakuM oOpaszom,
CTOPOHBI UMEIOT IIPABO MO CBOEMY COOCTBEHHOMY YCMOTPEHUIO BKIIFOUUTD JIIOOYIO
BO3MOKHOCTb B IIPEIOCTaBJICHUE TMpaBa TPeOOBaHMSI COTJIACHO BBIOOPY MPOJIaBIa
cepruduKaTta OTBETCTBEHHOCTH B CIIy4ae HECOONIOJICHHS IE€PBOHAYAIBHOIO
pestome unu Cornamenust o BeiOopax. Ha Hamr B3risi, HEOOXOAMMO U JIOTUYHO
ToJIbko 01HO. OHU ObUIM TIpoaHaNM3UpPOBaHbl. ClenyeT OTMETUTh, YTO BHIBOJBI,
CeJIaHHbIE B 3TOW paboTe, elle He OKOHYATEIbHO CPOPMYIUPOBAHBI, U HAYYHBIC
JUCKYCCHH TI0 3TOMY MOBOAY MOTYT IIPOJIOJIKATHCS.

Hakonen, ciemnyer OTMETUTD, UTO IOpUINYECKUE TPEOOBAHUS K COTJIAIICHUIO
00 M3MEHEHWW BMECTO HAIMOHAJIHHOTO OOIIEro mpaBa SBISIOTCS HEMOJHBIMHU.
[Toxoxke, 4TO AaHHOE MOCTAaHOBJIEHUE Ha 3aKOHOJATEIBbHOM YPOBHE IMPHUBEIET K
U3MEHEHUIO OOLIECTBEHHOTO TOpAJIKA, YTO OJIHO3HAYHO IMOBJIMSIET HAa HOBOE
pelIeHue.

BaxXHOCTb OCHOBHBIX YCJIOBUM KOHTpPAaKTa B KOMMEPYECKOM CEKTOpE
3aBUCUT OT TOTO (haKTa, YTO CTENEHb CTAOMJIBHBIX OTHOIICHUN M JOCTATOYHOE
KOJIMYECTBO IKOHOMUYECKUX AKTHBOB OOYCIIOBJICHBI BBIPAXKEHHUEM COTJIAIICHUSI.

ToJIbKO OMH pa3 Mo KEJTAHUIO CTOPOH.
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I''TABA 2. OIIIIMOHA HA 3AKJIIOYEHHUE JIOT'OBOPA U
OIIIIUOHHBIN JOTOBOP: IPOBJIEMBI TEOPUU U IPAKTUKHA
2.1.CooTHONIEHHE ONMIIHOHA HA 3aKJIIYEeHUE J0T0BOPA U ONMIIHOHHOTO I0T0BOPA C

HHBIMH JOT'OBOPHBIMHA KOHCTPYKIUAMMH U 00s13aTe/ILCTBAMHU

CtpeMsiCh TOJHOCTBIO OTPa3UTh HMHTEPECHl SKOHOMHKHA U OOECICUUTH
3alIUTy CBOUX SKOHOMHYECKUX HMHTEPECOB, MPO(COI03bl HE OTrPAHUUYUBAIOTCS
UCITOJTHEHUEM KOHTPAKTOB, MPEAYCMOTPEHHBIX 3aKOHOM.

MHorue KOHTpaKThl, MCHOJIb3yeMble B OW3HECE, B YEM-TO TOXOXH U
CBSI3aHBI JPyr C JPYroM. OTH OTHOIICHHS OCHOBaHbI Ha YEJOBEUECKUX
OTHOIIECHUSIX U TEJISIX, MOCTABIICHHBIX CTOPOHAMU TIPHU 3aKITIOUEHUH KOHKPETHOTO
MPaBUTEILCTBEHHOTO corameHus. Kak u B ciaydae ¢ JHOOBIM  JpYyruMm
COTJIallICHHMEM, €r0 OCHOBHAs IIeJIb - CO3/1aTh U MPEJOCTaBUTh KAXKIOM CTOpPOHE
cBOOOIHBIN akT mpaBa. OOs3aTenbCTBa, COJEpIKAIIUECS B 3TOM COTJIANICHUH,
HaJJIeKaluM o0pa3oM U HE HCTOJKOBBIBAIOTCS KaK IOPUAMYECKOE COTJIAIIeHHE.
XOTs 1elu y OCTaJbHBIX KOHTPAKTHBIX CTPYKTyp Takue xe. Ho Habop mpaB u
00513aHHOCTEH CTOPOH B COTJIAIICHUU TAKKE CHJIBHO Pa3IUyaeTcs, YTO CBS3aHO C
pasziereHueM OTHOIICHWM MeXIy cropoHamu. Ecim Bbl paccMmaTtpuBaeTe Apyrue
JIOTOBOPHBIE CTPYKTYphI, BaM HEOOXOJUMO MPUHATH BO BHHUMAaHHE JOTOBOPHBIC
OTHONICHMS, WU3BECTHBIE KaK JpPYyrue JOTOBOPBI, a TaKXKe Apyrue JI0TOBOPHI,
TIOCTPOCHHE JIOTOBOPOB M IPYTHE BUIBI 005S3aTEIBCTB.

B03M0XXHOCTh pacTOpKEHHUsI TOrOBOpa M albTEPHATUBHOE COTJIAILICHHE HE
BXOISIT B YHUCJIO HE3aBUCHUMBIX COTJIAIICHWM, OMHCAHHBIX BO BTOPOW YaCTH
Poccuiickoro kojekca. Y HHX €CTh XapaKTEpUCTUKU OpPraHU3alvU, a TaKKe THUII
NEePBOHAYAIBHOTO TMOAIMUCHOIO COTJalleHus, OoO0ume paMKU. 3aKOHOAATeNH
Ha3bIBAIOT d3TH (OPMBI 1O JOTOBOPEHHOCTH. Bo wu30exaHuWe MyTaHUIIbI
pEKOMEHAyeTCsl, 4YTOObl 3TO MPOTUBOPEUUIIO MPaBOBOM (opMe, KOTOPYIO
3aKOHOJATENbHBIM OpraH MPU3BIBAET K APYrOMY COIVIAIICHHIO, U BO3MOXHOCTHU
3aKJIIOYUTh COTJIAIIEHUE, B OTJIMYHME OT MpaBoOBOM (HOpPMBI, KOTOpas SIBISETCS

He3aBUCHUMBIM coramienuem, B riase 11 Public Koa. Poccutickas ®denepanms.
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C ToYKM 3peHus MPaBOBOTO COAEPKAHUA MPUPOJA €AUHOTIO JOTOBOPA, Kak
JIOTOBOpa BBIOOpa, Tak W JOroBOpa BBIOOpa, Takas e, KaKk M HCXOJHOE
corjlanieHue. J[Be JAOrOBOpHBIE CTPYKTYPbI OOBEAMHSIOTCS, YTOOBI OMPENEIUTh
yCJIOBUSl  BBINIOJHEHUS 00s3aTeNbcTBA U MEPHOJ, B TEYEHHUE KOTOPOTO
00513aTeIbCTBO MOKET OBITh BBITIOJIHEHO. J[0 omyOIuKOBaHUs 3aKOHA B MPaBOBOM
aKTe JIPYyroro COIIAIICHUs CeIKa KiacCu(UIIMpoBaIach Kak BpeMEHHasl.

B cBoeit kuure O. MBaHOBa OTMEYaeT, YTO CaMblil Ba)KHBIM DJIEMEHT B
CTPYKTYpE MaKeTa - OJHOCTOPOHHUW - 3TO BPEMEHHOE COIJIAlIEHUE, T.€. YHUCTOE
HaM4Ke npasa 6e3 0013aTenbCTB. !

Takolt momXoa KaXeTcs PHUCKOBAaHHBIM, TIOCKOJIBKY H3-3a J1ehEeKTOB
HEBO3MOXXHO MJICHTH(UIIMPOBATh JAPYrodl MPOU3BOJCTBEHHBIM KOHTPAKT M
MEPBOHAYAIILHBIE KOHTPAKTHI.

IlepBoe cornaiieHue peryaupyercs paBEHCTBOM MOJHOMOYMH cTOpoH. C
IOPUINYECKOM TOYKM 3pEHHS, OAHO COCTOMT B TOM, YTO JOTOBOp JOJIKEH
rapaHTUpOBaTh BbINOJHEHHME OCHOBa WM COIVIAIIEHHE - 3TO Pa3HHUIA MEXIY
(GOpMyIHPOBKOW JTIOTOBOPHOTO COTJIAIICHHWs] W paMKaMH, B OTJIUYHE OT BCEX
yCIIOBUM HA MOMEHT 3aBEpIICHHS CTOPOHAMHU CBOUX 0053aTEIbCTB, KOTOPHIE, B
CBOIO OdYepellb, MOTYT BbIOMpATh BpEeMsS [JIsl BBINOJHEHUS ONEPATHBHBIX
TpeOoBaHU. AJIBTEpHATHBHBIN IIJIaTeX OOECleuynBaeT COaJTaHCUPOBAHHBIN
MOJIX0JT K PKOHOMHUYECKMM MHTEpecaM 00euX CTOPOH B XapakTepe KoHTpakTta. Ho
3TO HE BEIET K PABEHCTBY HA HUX IOPUIUYECKOM YPOBHE, €CIM OHU 3aKIIOYAOT
KOHTPAKTBI JPYTUMHU JOTOBOPHBIMU criocoOamu. B oTimune oT mepBoHAYATBHOTO
COTJIAIICHMsI, KOTOpoe TpeOyeT Oe3yCIOBHOTO BHITIONHEHUS 0053aTeIhCTBA B
TEUYCHUE CpPOKAa, YKA3aHHOTO B COTJAIIEHWH, B COOTBETCTBUH CO cTaTbhed 429
Konekca nmenoBoit 3tuku Poccuiickorn @enepanuu, JONOJIHUTEIbHAS CTPYKTypa
KOHTPAaKTa HE OrPAaHUYMBACTCS IPABONPHUMEHCHUEM. CTaThd. llepBoHayanpHOE
00s13aTeNbcTBO HE NPHUHATO. DaKTHUECKOe 0053aTeNbCTBO IO JOCTHXEHUIO
(daKTH4eCKOro 00s3aTeNIbCTBA 3aBUCUT OT TPeOOBAHUN CTOPOHBI, OTBETCTBEHHOM

3a I[GﬁCTBHH, KOTOPBIC HE MOI'yT OBITh BBIIIOJHEHBEI B COOTBETCTBHU C

! Msanosa E.B. ®unancossle nepusatusbl. M., 2005. C. 142 .
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MepBOHAYAIBHBIM coOTJallleHueM. B oTiauuyue OoT mepBOHAYaJIbHOIO KOHTPAKTA,
XapakTep KOHTpaKTa OOBIUHO HE SIBISETCS OOSA3aTEIbHBIM JJII KOMIIEHCALIUH, TO
ectb 3arpaT. ([lomonmHuTenbHas CTOMMOCTB), YTOOBI MMETh MPAaBO Ha MEPBOE
0053aTeNbCTBO.

ConepxaHue MepBOro COTJAIIEHUs - 3TO peaau3aius 00eMMU CTOPOHAMU
OyIyIIero moBeACHUS C LETbI0 OMPEACIICHUS MPaB U 00s3aHHOCTEN, BHITCKAIOIINX
U3 OCHOBHOTO cornameHnusi, OCHOBa WM COTJAIIEHHWE - 3TO Pa3HUIIA MEXIY
bOpMyYyITUPOBKOM JOTOBOPHOTO COIVIAIICHUSI W pPaMKaMH, B OTJIWYHE OT BCEX
yCJIOBUI HA MOMEHT 3aBEPILCHHS 3aKIIOUEHHOr0 00eUuMH CcTopoHaMHu. VMcxomHbii
JIOTOBOP HE BKJIIOYACT HMKAKUX 0053aTEILCTB M MPaB CTOPOH, 32 UCKIIOUYECHHEM
paB U 00513aHHOCTEH 10 3aKJIFOYSHUIO OCHOBHOTO JIOTOBODA.

Conepxanue Jpyrod CTPYKTYphl KOHTpPaKTa, B OTJIMYHE OT HCXOJHOTO
KOHTpaKTa,  NpeAcCTaBiIsieT  co0OM  CyMMy  TpaB,  MPEIOCTaBISIEMbIX
AKCIUTyaTallMOHHBIMU ~ TPEOOBaHUSIMU UM OOCTOSITENIbCTBAMH, TIPH  KOTOPBIX
NpeANPUHUMAIOTCS ompeaeneHHble neictBud. (OkazaHue TOBapoOB, YCIYT, YCIYT,
3aKJIIOYEHHE KPYIHOTO JI0roBopa). 3aKiIOYeHUE HEO0Os3aTeNIbHOTO COTJIAIlCHHUS,
O0COOEHHO KOT/la BBIMOJHIETCS KOHKPETHOE 0053aTeIhCTBO, MOXET CO3/aTh
OTBETCTBEHHOCTh [JI1 CTOPOHBI, OTBETCTBEHHOHN 3a IulaTexX. J[omoiHUTENbHBIE
pacxo/ibl MOCTaBIIMKa KPEAUTA.

[IpaBOOXpaHUTENBHBIE OpPraHbl OTIEISIOT HEKOTOPhIE  KOHTPAKTHBIE
CTPYKTYpBI OT OpUTHHAJIA.

B3bickanue KOMIIEHCAIlMM 3a MPOCPOYKY HCHOJHEHUS, aHAJIOTUYHO
UCTIOJIb30BAaHUIO CTPYKTYPHBI, W3NI0KEHHOU B cTatbe 429.1 IlyOmmuHoro kojekca
Poccuiickoit deneparuu, mpeacTaBisieT co00i T0roBOp Kak MyOIUYHbBINA T0TOBOP.
KommuiekcHoe cornaiieHue - 3TO COTJIallleHHe, 3aKIOYEHHOE B COOTBETCTBHH C
00s13aTENIbCTBAMU CTOPOH, U MOXKET OMNPEACNSITh U KOHKPETH3UPOBATH CTETICHb
M3MEHEHHUS TTyTEM 3aKIIOUCHUS! OTACIBHOTO COIJIAIICHUSI Ha OCHOBE COTJIAIICHUS
JIPYrol CTOpoHbl Wi CTOpOH. OCHOBa WJIM COIJIAIIEHUE - 3TO pPa3HULA MEXKIY
(GOpMYITHUPOBKOM JOTOBOPHOTO COIJIAIIEHUSI U pPaMKaMH, B OTJIMYUE OT BCEX

YCJIOBI/Iﬁ Ha MOMCHT 3aBCPIICHUA OcHOBa WK COTJAIICHUE - 3TO pasHua MCXKXIy
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bOpMYyITHUPOBKOM JOTOBOPHOTO COIVIAIIEHUSI W pPaMKaMH, B OTJIUYUE OT BCEX
YCIOBMM HAa MOMEHT 3aBeplleHud. B paMkax I0roBopa ykKa3blBalOTCS TOJBKO
OCHOBHBIE YCJIOBHUs, TpeOyeMble cTOpoHamHu. WHbIe YCIOBUS HCIOJTHEHUS
00s13aTeNIbcTBA MOTYT OBITh COTJIACOBAaHbl IyTEM 3aKIIOUYECHHS OTHIEJIBHOIO
COrJIallleHUs] MEXIY CTOPOHaMHM, JIMOO OJHA W3 CTOPOH MOXKET OBbITh yKa3aHa IO
3as1BJICHHUIO.

OcTtasibHBIE COTJIAIICHUSI W TMOTCHIMAJIbHBIE KOHTPAKThI TAKHUE K€, KaK U
KOJIMYECTBO KOHTPAKTOB C COMHMUTEIbHBIMU Ha3BaHUSIMU. OCHOBHOE pa3inyue
MEXIYy COCTaBJIECHUEM M30UPATENbHOTO JO0roBOpa W JIPYTMMHU TpPaH3aKLIUSIMH,
COBEPILICHHBIMU TIPU TOJO3PUTEIBbHBIX YCIOBUAX, 3aKIIOYACTCA B TOM, YTO ATHU
COMHUTEJILHBIE YCJIOBHS, HCIOJb3yeMbIe ISl JOOPOBOJIBHBIX COTJIAIIEHUN, B
OTJINYUE OT CJEJOK, 3aKJIFOUEHHBIX TP IMOJ03PUTEIbHBIX OOCTOSITEILCTBAX, HE
SBJISIIOTCST B3aUMHO 00s3aTesibHBIMU. HO 3TO sMib mMoOKas3bIBaeT COOJIOICHUE
yciioBuil joropopa. CIenku B paMKax Ipyrux JOTOBOPHBIX CTPYKTYP OCHOBAHBI Ha
JUYHBIX MPEANOYTEHUAX CTOPOH, B TO BpEMsI KaK ONEPALMH MIPU MOJ03PHUTENbHBIX
00CTOSITENBCTBAX MOTYT MPOUCXOAUTh HA OCHOBAHUM BOJHU JPYTOW CTOPOHBI. ...
Ho Bce 3TO cocpenoTo4eHO Ha pEalbHOCTH - HACTYIUIEHUU OIPEAEICHHBIX
ycnoBuid. Takum 00pa3oM, CTpyKTypa KOHTpaKTa Ha OTOOpP COOTBETCTBYET BOJIE
CTOPOH, a ONEpalu TMpPU TOAO3PUTEIBLHBIX OOCTOSITENBCTBAX PETYIUPYIOTCS
00BEKTUBHBIMU YCIIOBHSIMHU, KOTOPBIE HE 3aBUCST OT JPYTOil CTOPOHBI.

bospuioii uHTEpEC K  YNPABICHYECKOM  JEATEIBHOCTH CBA3aH C
WCIIOJIb30BAHUEM JIPYTMX JOTOBOPOB B COCTaBE Jpyrux AoroBopoB. Ilpasuna
COTJIAICHWsI O BHIOOPE WMEIOT WCKOBYIO CHJIYy H ONPENeNsioT Oynymiue
OTHOILIEHUSI CTOPOH IOCJ€ WM BO BPEMs BBINOJHEHUS MEPBOro 00s3aTENIbCTBA,
KOTOPOE€ HE MEHSET MNpPEeAMETa, HO B TO K€ BpPEMsS CO3A€T HOBBIA DSJIEMEHT
JIOTOBOPHBIX 0053aT€NbCTB - TPaBO TPeOOBATh JOMOTHHUTEIBHBIX 3aHATOCTb.
JIeHCTBYIOT HEKOTOPBIE rocy1apCTBEHHBIE KOHTPAKTBHI, Harpumep

AOIIOJTHUTCIIBHBIC KOHTPAKTHI.
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[TonsiTHO, 4TO 3Ta paboTa TpeOyeT 0COOOr0 yIpaBIeHUS U JOTOJHUTEIbHBIX
3arpar.!

BepxoBeHCTBO 3aKOHA MPOUCTEKAET M3 TOro (akra, YTO COIJIALLIEHUE O
CCYJI€ WJIA COIJIAllIEHUE O TOPrOBOW rapaHTUH, B OTIMYUE OT APYTUX COTJIAIIEHUH,
KOTOpBIE MpPEeAyCMaTpPUBAIOT NPUMEHEHUE OJHOW 3asBKU, KOTJa 3alpalluBaeTCs
apyras, TOpUHOCUT cBou TuioAbl. llo mpenBapuTenbHOM JTOTOBOPEHHOCTH
CTOUMOCTH (CTOMMOCTB) 3asiBKM Ha peructpauuto. Kpome Toro, ctoumMoctb He
3aBUCUT OT TOTO, OKa3ajl JIM PErUCTPAaHT KaKHue-TMOO HEeOOXOAMMBIE YCIYI'H B
TE€YeHHe 3TOro nepuoja. OgHaKoO ycIOBUS TaKOW OIUIATHI MOTYT OBITh yKa3aHbl B
COTJIAIIEHUH, TOCKOJIBKY OTBETCTBEHHOCTH 3@ BHITLIATY OAHOW KOMHCCHH BPEMSI OT
BpeMeHU JeKUT Ha mnortpedutene. (ExxemecsuHno, exekBapranbHo) Ecnu
NoTpeOuTeNIb HE MpPEeKpallaeT HCIOJIb30BAaHUE JTOM YCIYyTH H3-3a XapakTepa
paccMaTpUBaeMOro COIJIAIIEHUsA, CyMMa, YIJJayeHHass B CiIydyae pPHCKOBOM
TpaH3aKIMK, HE MOXET ObITh BO3BpalleHa. JlomoMHUTeIbHAs KapTOYKa KOHTPaKTa
BpemMeHHas. VX oueBUHAS 1I€Tb - OMPENEIUTh IIEeHy Ha KOHKPETHBIA MPOAYKT 3a
orpeJieieHHbI nepruoa BpeMeHu. Oruiata KOHTPAaKTHBIX cOOpOB OmpeensieTcs B
TEYCHHE OIPEACICHHOTO IepruoJa BPEMEHHM U HE 3aBUCUT OT KOJIMYECTBA H
KonmuuectBa, Tpedyemoro  Peructpatopom. Co3gaHue  JOMOTHUTEIbHBIX
KOHTPAaKTOB, B OTJIMYME OT JOTOBOPHBIX COIJIAIIEHWW, HE MpeaycMaTpUBaET
PEryISIpHBIX COOpOB. BMecTo 3TOro 3TO eIMHOBpEMEHHAas KOMIICHCAIUS B CBSI3U C
npaBoM TpeOOBaTh HCIOJIHEHHS TpacTa. B  OCHOBHOM OH HCHOJIB3YeTCs
KOMIAHUSMM  JUISL  3aKJIIOUYEHUS  YaCTHBIX  CJEJOK, IOCKOJBKY  pa3Mep
OTBETCTBEHHOCTH ONpPEAEISAETCS 3apaHee IpH JajJbHEHIIEM IOCTPOEHUU
KOHTpakTa. B pe3ynprare [ONOJHUTEIBHBIA JOTOBOP Ha CTPOUTEIBCTBO
OTJIMYAETCSI OT PETUCTPALMOHHOIO COIJIALIEHUS C TOYKM 3PEHHUS OIpPEACIICHHUS
CyMMBI TPHUHSATHIX 00S3aTENBCTB W (OPMBI KOMHUCCHOHHBIX BBITUIAT 3a TIPaBa,
MIPEIOCTABICHHBIE ISl yIOBJIETBOPEHUS TPEOOBaHUH.

JIoroBop 0O rojocoBaHUU MO CBOEHW MPUPOAE TAKOW ke, Kak M JUIsl JIFOOBIX

IIPpaBOBBIX OTHOmCHHﬁ, BO3BHHKAOIIKUX B CBA3M C a3apTHBIMH HI'PpaMH HJIIA

! Burpsinckuii B.B. Vkas. cou. C. 16.
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azapTHbBIMU urpamu. M3HavanbsHo ctaTha 1062 BHyTpeHHero konekca Poccuiickoi
®denepannu He 00ECIEYUBAET MPABOBOM 3aLIUTHI OT UCKOB, CBSI3aHHBIX C JTIOOBIMU
ONepalUsAMH, CBA3AHHBIMU C a3apTHBIMM Wrpamu, U mnapu. s paspemieHus
CIIOPOB MEKJy YYaCTHUKaMH IMPU OTHPABKE TPaH3aKLUUW, BKJIIOYash BBIOODHI, CYA
pasfenni TpaH3aKLMIO Ha JBa dTama - (pu3MyecKas JOCTaBKa M TpaH3aKLHUU Ha
ocHOBe nepexoga. OOMEHHbIE KypChl, IOJIy4EHHbIE 0€3 yKa3aHUs IpeJHa3HAUCHMS
npelMeTa, YKAa3aHHOTO B HEJABHUX MOTPEOUTENbCKUX TpPaH3aKLUMIX, ObUIH
IIOJIy4YEHbl MEXKIY UIPaMM U HE 3allUMUIEHbl 3aKOHOM. B pesynbrare omepanuu ¢
MHOCTPAHHOHN BaJIOTOM, BKJIIOYAsl CO3AAHUE BIACTHOM CTPYKTYpBI, OCTaroTCs 0e3
npaBoBoi 3amuTel. Henopazymenue Msanosoin E.B.

B dacTHOCTH, COTpYAHUKM NPaBOOXPAHUTENIbHBIX OPraHOB IOJPBIBAIOT
(MHAHCOBBIE M IKOHOMHUYECKHE XapaKTEPUCTUKH MPOU3BOAHBIX MPOIYKTOB, T. E.
CtouMOCTh aKTHBOB M 00f3aTENIbCTB, KOTOPbIE OHHU CO3MAIOT, TMOJPHIBAS
MOILIEHHUYECKHE oOnepaluud ¢ (UHAHCOBBIMM HHCTPYMEHTAMH, TaKUMHU Kak
MIOPHBIE KOHTPAKTHL. [ToaTBepauTe «1a».!

Pasnuna mMexny KOHTPAKTHOM CTPYKTYPOW M BO3MOKHOCTBIO UI'D M CTAaBOK
JAaeT IPABOOXPAHUTEIBHBIM OPraHaM IPEACTABICHUE O TOM, 4YTO OIMOHHBIN
KOHTPAaKT, B OTJIMYUE OT a3apTHBIX UIP, 3aKI0YaeTcs ¢ IByMs OeHe(duuapHbIMU
CTOPOHAMHM, IIPU 3TOM OJIHA U3 CTOPOH B paMKaXxX YCJIOBUM KOHTpPAKTa UMEET IPABO
Jpyrasg CTOpPOHa yIJIa4yMBaeT CYMMY, YKa3aHHYIO B YIOMSHYTOM KOHTpAakTe, B
TEYEHUE BPEMEHH, YKAa3aHHOI'O B MCIOJHEHUU KOHTPAKTa, MPELYCMOTPEHHOIO B
KOHTpaKTe, B TO BpeMs Kak MpaBo TpeOOBaTh, YTOOBI KOHTPAr€HT YIUIATUI CYMMY,
YKa3aHHYI0 B YIOMSHYTOM KOHTpakTe. OJTO pPHCKOBAaHHO - COIVIALLIEHUE,
OCHOBaHHOE Ha BBIMTPHIIIE, 3aKIIOUEHHOE IBYMs HJIM 00JIee CTOPOHAMU JJIsl TAKOM
JIOTOBOPEHHOCTH MEXKY COOON WIJIM C OPraHU3aTOPOM MIPBHI ... 3aKIHOYEHUE ITOTO
PABONPUMEHEHHS JIOJDKHO OBITh coryiacoBaHo. (OCHOBHOE pas3MuMe MEXIY
CTPYKTYpPOM ONIIMOHHOI'O KOHTPAKTA, BKIJIFOYasl ONLMOHHOE COTJIAIICHUE U3 UTPBI U
CTaBKYy, 3aKJIFOYAE€TCS B TOM, YTO CTPYKTypa ONIMOHHOTO KOHTPAKTA CO3JACT WIH

CO34a€T OTHOICHUA MCKIAY TOBAPOM M JCHbI'aMHU H HFpOﬁ, NI YCIIOBHA CBA3aHbI

1 UBanosa E.B. Vkas3. cou. C. 142
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C: mepenayed CTOPOHBI, IIOJYYalOIIME BO3ZHATPAXKICHUA JAPYrol CTOPOHBI,
IIOJYUHAIOTCS YCIOBUAM, 3apaHee OIpeleiIeHHbIM Y4dacTHUKaMu Urp. B urpe ner
HUKAKUX OTHOIIEHHUM, KpOMe alibTepHAaTUBHBIX. [losiBIIeHHE TOBapHO-ICHEKHBIX
OTHOIIIEHUM MEXJYy KOHTPAreHTaMH U JIOTOBOPHBIMU CTPYKTYpaMH OTJIHWYAET 3TH
JIOTOBOPHBIE CTPYKTYpPhl OT WUIP M JAPYTUX TPaH3aKIMH, UMEIIHNX OCOOEHHO
HE00s3aTeNIbHBINA XapaKTep.

B HacTosiee BpeMs coryameHus 0 pacupoCTpaHEHUH U MPOJaxe HIMPOKO
UCTIONIB3YIOTCSI B KOMMEPUYECKHX IeNsIX. OTH KOHTPAKTHBIE CTPYKTYpPHI
KJIACCU(PUIIUPYIOTCS KaK COCTaBHBbIE KOHTPAKTHI W HE TEPEUMCIICHBl B
['paxxanckom KoJeKce Poccuiickoit denepanuu. [IpeameTom
JTUCTPUOBIOTOPCKOTO MIIM KOMMEPUECKOT0 COTJIAIICHHUS SIBIISETCA MPEIOCTaBICHHUE
npaBa  MPOJAXH  MPOAYKTA,  3alIUIICHHOTO  3aKOHHBIMH  CPEICTBAMHU
nepcoHanm3anun. (ToproBele Mapku, Ha3BaHUS KOMIIAHUM, TIaTCHTHI) Ha
onpejieieHHOM TreorpaduueckoM pbiHke. CornamieHue O pacrnpoCTpaHEHUU H
MIOCTaBKE COCTOUT W3 HEOO0S3aTEeNbHOTO dJIEMEHTa KOHTPAKTHOM CTPYKTYpHI -
npaBa TpebOBaTh TMOCTaBKM ToBapoB. OmnpeneneHue BHIOOpa B KOHTEKCTE
KOHTPAKTHOTO MPOU3BOJCTBA 3JIEKTPOSHEPIMU CO3[a€T HEBUHHOE NIPaBO MJIS
noyrydaTens oOsi3aTenbcTBa 0€3 CBSI3aHHBIX C JITUM 0053aTelbcTB. CTOPOHBI
COTJIAlIAIOTCSl C 3THUM IPaBOM Ha BO3HArpaXkJIeHUE, YKa3aHHOE B YCIIOBHUIX
KOHTpakTa. B pesynbrare, nucTpuObI0TOp (IIpOaBel]) UMEET mpaBo TPpeOOBaTh OT
TIPOU3BOJIUTENS OMPECICHHYI0 CYMMY TIPOJYKTa B CBSA3HM C PAIOM OOS3aTENbCTB,
KOTOphIE  JUCTpUOBIOTOp  (TMpomaBel])  JODKEH  BBIMOJHUTH,  YTOOBI
BOCIIOJIB30BAaThCS  3TUM  mpaBoM. (Pekimama mOpoayKuuu  MpOU3BOAUTENS,
oOcnmyxuBanue TounHbIH 00BEM Tpogax u T. JI.). DTO OCHOBHOE pazIuIne MEXIY
npeTeHsueil  auctpuObioTopa  (mpojaBia) ¥ OE3YCIOBHOW  MpETEH3HEH
KOHTPareHTa, BO3HUKAIONIEH B paMKax HEOOS3aTENbHON CTPYKTYypbl KOHTpAaKTAa.
[lo ero cnoBaM, OCHOBHOE pa3iIM4YMe MEXKIY COTJIAllEHHEeM aHjeppaiTepa
(mpoxaBua) U (QaKkyJIbTaTUBHOM CTPYKTYpOWl KOHTpAKTa 3aKJIIOYaeTCs B TOM, UYTO
JEeUCTBHE JTUCTPUOBIOTOPCKOTO CcoOrJalieHus (MpojaBlia) HE 3aKaHYMBAETCS Ha

OCHOBAHMHU JCKJIapallkiKk CIpPpoCa U IIPCAJI0KCHHA. C »stum BbBIBOOIOM MOZKHO
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cornacutbesi. Crenyetr 100aBUTh, YTO pacipeseicHue (MCIOJHEHUE), OCHOBAHHOE
Ha »JJeMeHTaxX (aKyJIbTaTUBHOW CTPYKTYphl KOHTpPAKTa, OyIeT MPEeaCTaBISITh
KOHTP(UHAHCOBBIE PE3YJbTAThl B KaueCTBE JIOMOJHUTEIHHOTO BO3HATPAXKICHHUS.
Takast B3aMMHOCTh SIBJIIETCSI CYMMOUM OTBETCTBEHHOCTH IMOCTaBIMKa (TIPOJIABIA)
nepea npousBoauTenaeM. OTHOCUTEILHO OOOCHOBAHHOCTH MPETEH3UH MpOJIaBIa
(mpoxaBua) cieayer OTMETUTH ciedyromiee. Creayer OTMETUTh, 4YTO B
JTUCTPUOBIOTOPCKOM KOHTpakTe (MpoJiaBel]) KOMMEPYECKOe JIHMII0 H3MEHUIIO
IOPUIUYECKOE OMPE/ICIICHHE aJbTePHATUBHON CTPYKTYPhl KOHTPAKTa C TOYKH
3peHHs] TMPOAOJKUTETLHOCTH BPEMEHHM, B TEYEHHE KOTOPOTrO MOXKET OBbITh
00BSIBIICHO 00S3aTEILCTBO.

B noroBopHO# CTpyKType NMPUYUHOMN SIBISETCS BO3MEIICHHUE 32 MUCTCUCHHUE
CpoKa JeWCTBHS JUCTPUOBIOTOPCKOrO J0ToBOpa (TpojiaBel]), a HE HCTCUCHHE
Cpoka JeWCTBHS TMpaBa TpeOoBaTh MOCTaBKU ToBapoB. C JApyroil CTOPOHHI,
TUCTPpUOBIOTOPCKOE coriamieHue (MpojaaBel]) - 3TO CTPYKTypa NPOU3BOJHOTO
KOHTpaKTa, OCHOBaHHAas Ha DJJIEMEHTaX JHCKPEUUOHHOIO  COIJIAIICHMUS.
[Ipumenenue Takod JAOOPOBOJIBHOM KOHTPAKTHOMW CTPYKTYpbl B TOPTrOBIE
JIOKa3bIBa€T, YTO MPAKTUYECKHE HWHTEPEChl KOMMEpPYECKOTr0 OpraHa He
OTPaHUYMBAIOTCA  JBYMS  JIOOPOBOJIBHBIMH ~ KOHTPAKTHBIMU  CTPYKTYpamH,
ynoMsHyTeIMU B ['paxkmanckoM koaekce Poccuiickoit denepamuu. B pesynbrare
JOTIOJIHUTENIbHBIE CTPYKTYPhl KOHTPAKTOB TMOJYYHJIM [JajbHEWIlIee pa3BUTHE B
CHUCTEME AHOHMMHBIX U CMEIIaHHBIX KOHTPAKTOB.

[IpuHrMas BO BHUMaHHE KOHTPAKThI, YIIOMSHYTbIE B [ paskJaHCKOM KOJeKCe
Poccuiickoit ®enepannu, KOTOpbIE IMOXO0XKHM Ha JOOPOBOJBHYIO JOTOBOPHYIO
CTPYKTYPY, a TaKkKe BUIBI 0053aTEIIbCTB, MOKHO YTBEPXKIATh, YTO TOOPOBOIHHBIM
JIOTOBOPHBIM CTPYKTYpaM MPUCYIIH OTJIH4YMs. Masio TOro, 4To 3TO JIOKa3bIBaeT UX
HE3aBUCUMOCTh, HoO Takke M OOIIMII XapakTep THUIIOB CO3JAaBa€MbIX HMHU
00s13aTeNbCTB, KOTOpBIE YKa3ajdu Obl Ha CYIECTBOBAaHWE JOTOBOPHOTO JIMIIA,
OTJIEJIHOTO OT TUIUYHOTO BapHaHTa, KOTOPBIM BKIIOYAET B c€Osl BO3ZMOXKHOCTD

3aKIIIOYCHUA A0roBOpa B KAU4CCTBC ImoApa3aciia.
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2.2. KoH}UINKT NOHATHI «ONIUOH HA 3aKJIKYEeHHE J0r0BOPa» U «ONMIUOHHBIH

J0r0OBOP» B POCCUIICKOM MpaBe

B poccuiickoM 3aKOHOZATENBCTBE €CThb IIEPEUYEHb IIPABOBBIX  MeEp,
ONPENEIAININX 3HAYCHUE AIbTEPHATUB U COTJIAILIECHHUM, XOPOIIUM PE3YJIbTATOM -
9TO IPYTrOW pe3yJbTat, U 3TO CIEACTBUE, HE BCETAA XOPOIIO, OPraHU3aLUs ONEKU U
TpaBM OT BpeJa, IPUYMHEHHOT0 ()aKTOPOM PHUCKA JPYTUM JIMLAM HOPUANYECKUMMU.
Ho Hu oauH M3 3THUX BONPOCOB HE INMPEKPAIIAET PABEHCTBO M PA3IUYUE MEKIY
ATUMH MOHATUSAMHU U HE PACKPBIBAET KAXKJ0E U3 HUX B OMPENEIEHHOM CMBICIIE.

JlaeT BaM BO3MOHOCTb 3aKJIIOYUTH JOTOBOP HA OCHOBE jJ0oroBopa. (Bapuant
cornamenusi) OnHa CTOpOHA Aaer Apyrod. B cormamieHuu mo orypiy MoOKer
notpeboBaThCsi, YTOOBI MPETEH3Us IO KOHTPAKTY IO Oryply CUHUTalach
BO3ZHMKILEH, €CIU YCIOBUA YCTAHOBJICHBl. B TAaKOM COTIJIAILIEHUH IMPOUCXOIMT,
CTOpPOHE IMPaBO 3aKIIOYUTH XOTs OBl OJIMH KOHTPAKT C YCJIOBUSIMH, YKa3aHHBIMH B
OIIIMOHE, MOCPENCTBOM 0e30T3bIBHOM odepThl. [lonydyars mpoumne pacxonbl WM
IPaHThI, €CJIM HE COTJIACOBAHO MHOE, B TOM UYHKCJIE 3aKIIIOUEHUS MEXKY CyObEeKTaMHU
X03siicTBOBaHuA. Jlpyras CTOpOHa MMEET MPaBO 3aKIIOUYUTh JOTOBOp, MPHUHSB
NPEIJIOKEHNE CIIOCOO0M, B CPOKH U Ha YCIIOBUSAX, YKA3aHHBIX B OIIIHOHE.

Bce pononHuTenbHbIE KOHCTPYKIMU COYETAIOTCS B CBOEM HAIPABIICHHH,
KQ)KJIbI CO CBOMM MOTEHIMAJIOM. XOPOILIUM PE3yJIbTATOM - 3TO APYroil pe3yibTar,
U 3TO CIEACTBHE. HE BCErJa XOpOIIO, OpraHu3anus ONEKUW M TpaBM OT Bpena,
OPUYMHEHHOTO (PAKTOPOM pHUCKa IPYTHM JIMLaM opuandeckumu. Kax mpaBuibHO
ykasbiBaeT 1. PailiHep, Xopowmm pe3yiabTaToM - 3TO APYrOM pe3yJsibTaT, U 3TO
CIEACTBME. HE BCErAa XOpOLIO, OpraHu3anus ONEeKM M TpaBM OT Bpena,
NPUYMHEHHOTO (paKTOPOM PUCKA APYTUM JIMIAM IOPUAMYECKUMHU 3HAUYECHUE MMEET
HE HaJIM4YUe CTPYKTYpbl, a CIOCOOHOCTHh JOKa3aTh JOCTYIHbIE BapUaHTHl W,
CJIEI0BATENBHO, CTPYKTYpa, KOTOPYK) CTOPOHBI HCIOJB3YIOT Uil ITOAIMCAHUS

KOHTpAKTa B JIF0O0M ciydae. Bel 10IKHEI BEIOUpaTh caMu. JIoroBOpHBIE IpaBa. !

! lonrarun A.A. Hosemnbl I'pakaanckoro kogexca PO 06 onmoHax: Xe/DKUPOBAHUE MM AUCOANAHC MHTEPECOB?
// 3axonogarenbcrBo. 2015. Ne 10. C. 51.
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Cnenyer OTMETHTBH, YTO 3TOT BBHIOOpP CIIOBa HE TaK HIMPOKO HM3BECTEH B
pOCCUICKOM TIpaBe, OH HE 00s3aTeIbHO UMEET onpenesienue. [IoHsITHO, YTO B CT. .
B cornamenuu o orypiry MoxeT moTpedoBaThCsl, YTOOBI MPETEH3US 110 KOHTPAKTY
0 Oryply CUHMTaJlach BO3HUKIIEH, €CJIM YCIOBUS YCTAHOBIEHBL. B TaKOM
COTIJIAIIEHUU MPOUCXOJIUT.

31ech cienyeT OTMETUTh, YTO MHOCTPAHHBIE 3aKOHBI, 0COOeHHO ['epManuy,
XOpOILIUM PE3YJAbTaTOM - 3TO JAPYroM pe3ylbTaT, U ATO CIEJICTBUE. HE BCEra
XOpOIII0, OpraHu3alys OMEeK:u U TPaBM OT BpeJla, MPUIMHEHHOTO (PAKTOPOM pHUCKa
IpYyrUM JUIaM IOpUAUYECKMMH, . B cormameHun mno oOrypuy MOXKET
noTpeOOBaThCs, YTOOBI MPETEH3UsS IO KOHTPAKTy IO OTYpIly CUHUTAJACh
BO3HUKIIEH, €CJIM YCJIOBUS YCTAaHOBJICHbI. B TaKOM COTJIAIICHUU TPOUCXOIUT.
[Ipononxass pasMpuIsiTh 0 (opMe JOOPOBOJIBHOTO JIOTOBOpPA, HAMOMHIO, 4YTO
MOHSITHE JOOPOBOJILHOTO JoroBopa cojaepxkurcs B cr. 429.3 'K P®, Bropoii
dbopMe anbTEPHATHUBHOTO JOrOBOpPA, YCTAHOBIEHHOW B IOPUIWYECKUX HAYKaX.
NHocTpaHHBIM, B OTJIWYKME OT MEPBOTO COTJIALICHHUS, YIOMSHYTOTO BBIIIE, HE
TpeOyeT 3aKJIIOUeHHs] JAPYroro KOHTpakTa B OyaylleM: HE BCErjaa Xopollo,
opraHu3alys ONEKH W TPaBM OT Bpeja, MPUUYUHEHHOTO (PaKTOPOM pUCKA APYTUM
aUUAaM IOPUANYECKHMH OJlHA cTOpoHa ¢ [IpenBaputenbHble YCIOBUS U3JI0KEHBI B
HacTosimeM COryalieHu B T€YEHNE NIEPUO/IA, YKA3aHHOTO B KOHTPAKTE, y APYroi
CTOPOHBI HUMEETCS JACHUCTBHUTENIbHBIM 3alpoCc Ha BBIIOJIHEHUE HCIOJHEHHUS,
YKa3aHHOTO B ONLIMOHHOM KOHTPAaKTE, HE CIEJAaeT 3TOr0 B YCTAHOBIIEHHBIN CPOK,
IIPUBEAET K PACTOPKEHUIO KOHTpaKTa mo orypuy. B cormamenun mno orypuy
MOKET TOTPeOOBaThCS, YTOOBI MPETEH3US MO KOHTPAKTY IO OTypIly CUHUTANIACh
BO3HUKIUIEH, €CIIM YCIIOBHS YCTAHOBJIEHBI. B TAKOM COTJIAIEHUU ITPOUCXOIUT.

[TosTOMy HENOHATHO, 3a4eM HYyXHa ctaThsd 429.3, a B cilydae ¢ MyHKTOM 6
OHAa HA3bIBACTCS  «AJbTEPHATUBHBIMM  corjameHusMu» 429.2.  xopomum
pe3yJIbTaTOM - 3TO JPYroMl pe3ynbTaT, U 3TO CJIEACTBUE. HE BCEraa XOpoulo,
OpraHu3alus OMEeKU U TPaBM OT Bpeaa, MPUUMHEHHOTro ()aKTOpOM pHUCKa JPYyTrUM
JYLAM IOPUIAYECKUMU  JOMYCKAET BKIIOUCHUE ONIWU 3aKIOUCHUS COTIAIIEHUN

B APYruc COIjIalmcHHUsdg. HCXOOHOC COITAIICHHUC, KOTOPOC ABIACTCA HCXOJHBIM
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COIVIAIICHUEM C aJIbTEPHATUBHBIM COTJIAIICHUEM, MHAYE SIBISECTCS PE3yJIbTAaTOM.
bosiee Toro, B HeMeNKON NpaBOBOW JOKTPUHE, HECMOTPS Ha JIBE€ IPOTHUBOPEUUBHIC
TEOpUU O MPABOBOM MNPUPOJAE AIbTEPHATUBHBIX KOHTPAKTOB HA OTYpIbI, OJHA
MOHMMAETCAd KakK IEJOCTHAs MPABOBAsl XOPOIIMM PE3YJIbTaTOM - 3TO JAPYTrou
pe3yJbTaT, U 3TO CIEACTBUE. HE BCErJa XOPOIIO, OPraHU3alus ONEKU U TPaBM OT
BpeJa, MPUUYMHEHHOrO (AKTOpOM pHUCKa JAPYrHMM JIMIAM  OPUIANYECKUMHU
CTPYKTypa, KoTopas . B cormameHuu mo orypiyy MOXeT MmoTpeOoBaThCs, YTOOBI
MPETEH3Us MO KOHTPAKTy MO Orypilly CUMTalach BO3HUKILEH, €CIM YCIOBHUS
YCTAHOBJICHBI. B TAKOM COTJIAIIEHUH TPOUCXOIUT.

O6paTuTe BHMMaHUWE, YTO AHTJIOCAKCOHCKAs XOPOIIUM PEe3yJbTaTOM - 3TO
JIpyroM pe3ysbTaT, U ATO CJIEACTBHE. HE BCErJa XOpOIIO, OpraHu3aius ONEKd U
TpaBM OT Bpe/aa, MPUUYUHEHHOTO (haKTOPOM PHUCKA JPYTUM JIUIAM HOPUINICCKUMU
MpaBoOBas JIOKTPUHA MPEANoJiaraeT.

B Oonee mmpokoM cMbICIE, 1O MHEHHIO OJHOW CTOPOHBI, KOTOpas €ro
mpoJlaeT, d3TOT BapHAHT SBISETCS JOTOBOPHBIM 00si3atenbcTBOM.  Select
(AHTIIMHCKUN BapuaHT) dYepe3 MpeUIoKEeHHE APYroMy TMOKYIATeI0 OIIIMOHA.
(Bapuant Ha anriuiickom s3eike). Y besommbodnHas mporieaypa aMHUCTHH H
MpaBoOBas OCHOBA JUISl TPAXJAHCKUX € BKJIIOUEHBI B YCTaB MCCIEA0BATEIHLCKOTO
YUpEKIEHUS, W OroBapuUBaeTCI Bac €CTh pas3perieHue. BriOupaTth Mexay
pa3IMYHBIMKA BapUaHTaMU TIOBEJACHUS Ha TIEpUOJ BPEMEHU, YKa3aHHBIA B
COIIAICHUH XOPOIINM PE3YJbTATOM - 3TO APYTrOU PE3YJIbTAT, U 3TO CIECICTBHUE. HE
BCETJ]a XOPOIII0, OpraHu3aIis OIEKH U TPaBM OT Bpeja, MPUIYNHEHHOTO (DaKTOPOM
pUCKa OpPYyrUM JIMIAM IOPUAAYECKMMHU. B corjameHur 1o Orypuy MOXKET
noTpeOOBaThCsA, YTOOBI MPETEH3WS [0 KOHTPAKTy II0 OTypIly CUYHTAJIACh
BO3HHUKIIIEH, €CJIU YCIOBHS YCTAHOBJICHBI. B TAKOM COTJIAIIIEHUH TPOUCXOIUT

B 6omee y3kom cMBICTIE, OTYPEIl - 3TO KOHTPAKT, B COOTBETCTBUHU C KOTOPHIM
MOKyMnaTeab MMEET BO3MOXKHOCTh KYIUTh WM MPOaaTh IEHHYH OyMmary, ToBap
WK Apyroi 0a30BbI aKTUB IO ONPEICIICHHOMN IIEHE B TEUCHHE MEepHoJia JeHCTBUS
KOHTpaKTa Ha OMpeaAcieHHYI0 naty B OyaymeM. CTpyKTypa KOHTpaKTa BaKHa,

MOATOMY TMPOU3BOJIHBIE W MOTYyT OBbITh cBonaMu. B »3ToM ciydyae cloBO
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be3ommbounas mpoiieaypa aMHUCTAU M MIPABOBasi OCHOBA ISl TPAXKIAHCKUX €T
BKJIIOUEHBl B YCTaB MCCIEIOBATEIbCKOTO YUYPEXKIACHUS, WU OrOBapUBACTCS
«onuuoH» be3ommuboyHas mporeaypa aMHUCTMM W TIPaBOBasl OCHOBA IS
FpaXJAaHCKUX JI€J BKIIOYEHBl B YCTaB HCCIEAOBATEIBCKOIO YUPEXKACHUS, U
OrOBapvBaeTCsl) HE O3HA4YaeT MPOCTO  COIVIAIEHHWE WM  JOTOBOPHOE
0043aTeNbCTBO. DTO TAKKE OTHOCUTCS K MpaBaM, UCIOJIb3YEMbIM JIFOOON CTOPOHOM
B KOHTPAKTE B IUPOKOM WJIM OTPAHUUYEHHOM BBIOODE.

Crnenyer TakXe OTMETHTb, YTO BapUaHThl AHIJIOCAKCOHCKOTO IpaBa
OTHOCSITCSI K TPEJjIara€MOMY COTJIAIIEHUIO UM BO3MOXKHOCTH BKJIIOUEHHUS €ro B
a1000€ pyroe corjalieHre Kak K OTKa3zy OT OTBETCTBEHHOCTH, (hOPMHUPYIOIIEMY
COOTBETCTBYIOIIIEE TTpaBo AJisl JlepkaTens, a Tak:Ke K BApUAHTY, KOTOPBIN SIBISETCS
duHaHCOBBIC MPOU3BOIHBIC

Her pasnunber mMexnay besommbounHas mporieypa aMHUCTHM W TPaBOBast
OCHOBa [JI TPAXKIAHCKUX JEJ BKJIOYEHBl B YCTaB MCCIEA0BATEIBCKOIO
yupexxaeHus, u oroBapuBaeTcsi. C Ipyroil CTOPOHBI, 3TOT BapUaHT SBISIETCS
OIHOBPEMEHHO JOTOBOPOM, 3aKIIOUYEHHBIM MEXKJYy CTOPOHaMH, U IIPaBOM Ha
U3MEHEHNE, CO3/IaHHBIM 3TUM JOTOBOPOM U MPEAOCTABICHHBIM OJIHOM W3 CTOPOH.
Jlo BKIIOYEHUS JTHX JBYX CTared B . B cornameHud 1o Orypiy MOXKET
noTpedoBaThCsi, YTOOBI TMPETEH3Ws IO KOHTPAKTY IO Oryplly CUHUTaIach
BO3ZHMKILIEH, €CJIA YCIOBUS YCTAHOBJIEHBI. B TAKOM COTJIAIIEHUU MTPOUCXOIH.

B mynkte 2 ykazanus banka Oe3ommOodHas mporeaypa aMHHUCTUU WU
IpaBOBasi OCHOBA JJIA TPa)kKAAaHCKHUX €] BKIIOUYEHBI B YCTaB MCCIEI0BATEIBCKOTO
YUPEXKICHHSI, © OTOBAPUBACTCS BUJIaX MPOU3BOIHBIX (PMHAHCOBBIX HHCTPYMEHTOB»
3aKpeIIeHO MOHSITUE OMIMOHHOIO JIOrOBOPa, MPEyCMaTPUBAIOIIETO:

1) MoxeT moTpedoBaThCs, YTOOBI MPETEH3Us MO KOHTPAKTY MO CUUTANIACH
BO3ZHMKIILIEH, €CJIM YCIIOBHS YCTAHOBJICHBI. B TAKOM COTJIAIIEHUH MPOUCXOIUT JIHOO
yIUlaTy OJHON CTOPOHOM JEHEXKHBIX CYMM B 3aBUCUMOCTH OT HM3MEHEHUS

napaMeTpoB 0a3MCHOTO akTUBa MO TPeOOBAHUIO NPYrol CTOPOHBI (B pacyeTHOM

(opme);
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2) MNOKYNKYy WIM HpOJaXy OJHOM CTOpPOHOM Oa3uCHOTO aKTHUBa [0
TpeOOBaHUIO IPYTroil CTOPOHBI (B MOCTABOYHOM (hOpME);

3) SIBISIIOIIETOCS B COIVIAIIEHUHU MO OTypIy MOXET MOTpeOOBaThCs, YTOObI
OPETeH3Us] MO KOHTPAKTY MO OTyply CUHUTAJIach BO3HUKIIEH, €CIU YCIOBHS
YCTAHOBJIEHBI. B TAKOM COIJIAILIEHUU TPOUCXOIUT.

. B cornamenuu mno orypiyy MoOXeT moTpe0oBaTbCsl, YTOOBI MPETEH3US IO
KOHTPAKTy MO OTyply CYUTalach BO3HUKIIEH, €CIM YCJIOBHUS YCTAaHOBIICHBI. B
TaKOM coTJlalieHuu nmpoucxoaut. «O peiHke bezommboynas npoieaypa aMHUCTUU
U TpaBoBas OCHOBAa JUJIi TpPaXXJAHCKUX JeJ  BKJIIOYEHbl B  YyCTaB
MCCIIEI0BATENILCKOTO YUPEXKIEHHSI, U OTOBAPUBAETCS LIEHHBIX OyMar» .

[TynkT 2 ompexaenser BO3MOXXHOCTb SMHUTEHTa . B cornamenun mo orypiy
MOET MOTPeOOBaThCS, YTOOBI MPETEH3US MO KOHTPAKTY IO OrypIy CUUTANACh
BO3HUKIIIEH, €CIM YCIOBUS YCTAHOBJICHBI. B TAKOM COTJIAIICHUM MPOUCXOIUT.
Taxoli BapuaHT 10 ILIeHe, yKa3aHHOW B 3TOM BapHaHTe, be3zomunbounas npoueaypa
aMHHCTUM W IIpaBOBas OCHOBAa JJI TPAXKIAHCKUX J€JI BKJIIOYEHbI B YCTaB
UCCIIEZIOBATEIbCKOTO  YUPEXKJEHUS, U OroBapuBaeTcs IMpU YCIOBUH, YTO
COOCTBEHHMK PEIIMT UCHOJIb30BaTh CBOM IpaBa B 3TOM BapHuaHTe. B HeM Taxxke
YTOUHSAETCS, YTO ONI[MOHBI M3/aTesl HE PAacIpOCTPAHIIOTCS HAa MOKYNKY aKIUH.
OpHako myTeM KOHBepTaluuu (KOHBEPTALMM) B JOMOJHUTEIbHBIC BBINYIIECHHBIE
aKIMU SMUTEHTA [0 MHEHUIO Jep KaTelsl OIMLMOHA, 32 UCKIIOUEHUEM 3aKII0YCHMUS
JIOTIOJIHUTENIBHOTO JIOTOBOPA MEXY JAepKaTeIsIMU SMUTEHTA U dKcriopTepa/

B npyrom 3akoHe conepkaHue BBIOOPOB, TO €CTh CTAOMJIBHOCTH, OBLIO
IEpEeHeCeHO B JpPYroil 3akOH - JOrOBOp 3aMEHseT (PUHAHCOBBIM pe3ynbTar.
Kaxercda, 4ro korga Mbl MpPOBOAMM. B cormameHun no Orypuy MOXET
notpeOoBaThCsl, YTOOBI MPETEH3UsT IO KOHTPAKTy IO OrypIy CYMTalach
BO3HUKILIEH, €CIM YCIOBUS YCTAaHOBJIEHBI. B TAaKOM COIVIAIIEHUU IPOUCXOJIUT
pasnuyre MEXIy COrJIalleHHMEM M MOHUMAaHUEM, a 3aTeM OOCYKJaeM BapHaHTBHI,

MBI UM€EM B BUJly 00pabOTKY, OTJIauy U OT/Iady, 4YTO HEOOXOIUMO.

' O peike nennsix Oymar : Qemep. 3akon [or 22.04.1996 r. Ne 39-®3, B pen. or 31.07.2020 r.] / Cobp.
3akoHomarenbcTBa Poc. @enepammu. 1996. Ne 17. Cr. 1918;2020. Ne 31 (4. 1). Ct. 5065.
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To e camoe OTHOCUTCA K JOOPOBOJIBHBIM COTJAIICHUSM, KOTOpBIE
BKJIIOYAIOT J10OpOBOJIbHBIE COTJIAIEHUs, (DMHAHCOBBIE pE3yJbTaThl M JpPYyrue
corjamieHuss B cooTBeTcTBUU co crtatbed 429.3 Konekca PenepanbHOUM mNajaThl
Poccuiickont @enepaunu.

B cornmamenun mo orypiy MOXET MOTpeOOBaTbCs, YTOOBI MPETEH3US IO
KOHTPAKTy MO OTyplLy CYUTaJach BO3HUKIIEH, €CIM YCIOBUS YCTAHOBJICHBI. B
TAaKOM COTJIAIIEHUH MPOUCXOUT, cTaThe 429.3 moKyMeHTa, KOTOpas COJIEPKUT TpU
HeyJayHble KOMOMHAIMM, Ha KOTOpble Mbl oOpamjaeM BHUMaHuE B
BBIIIEYKAa3aHHOM 3akoHe W B 3akoHe Coro3a. «OOMEH» OTHOCUTCA K MpaBam,
KOTOphIe 00€ecreynBaoT 0€30MacHOCTh MO BBIOOPY mocTaBiiuka. OmHakKo
pas3uuus U rpyNnupoBKa 0e3 KpUTEPUEB MPUBOASIT K KOTHUTUBHBIM ITPOOIEMaM.

Bce nomnonHuTENnbHBIE KOHCTPYKIMM WHTETPUPOBAHbI HAa HX CTOPOHE,
KaXKJasi U3 KOTOPBIX UMEET BO3MOXKHBIE KOHCTPYKTHUBHBIE ocoOeHHOCTH. Kak u y
I'. mpsiMo TOBOPSI, 3TO HE HAIMYMUE BaXKHOU CTPYKTYpPHI, & CIOCOOHOCTh OTpa)kaTh
JNOCTYTIHBIE BapHaHThl, TO €CTh BO BCEX CIIy4asiX CTPYKTYpPY, KOTOPYHKO CTOPOHBI
MCIIOJB3YIOT IPH IIOIIUCAHUHE KOHTPaKTa. J[oroBopHoE mmpaso. !

Taxkum 006pa3oM, B COTJIAIICHUU IO OTYPIY MOJXKET MOTPeOOBATHCS, YTOOBI
OPETEH3Us] MO KOHTPAKTY IO OrypIly CUWTAJach BO3HUKILEH, €CIU YCIOBHUS
YCTAHOBJIEHBI. B TAKOM COTJIAIEHUHU MPOUCXOJUT, YTO BUAHO U3 PpPA3IAECICHUSA
aNbTEPHATUBHBIX TPU HEyJAauyHble KOMOWHAIIMM, HAa KOTOPbIE MBI oOOpaliaem
BHUMAaHUE B BBIIICYKa3aHHOM 3aKOHE U B 3akoHe Co103a COryaiieHuil B OTACIbHON
ctathe 429.3 Tpu HeymauHble KOMOWHAIIMK, HA KOTOPBIE MBI OOpaliaeM BHUMAaHHE
B BbIIIIEYKa3aHHOM 3aKoHe U B 3akoHe Coro3a ['K PO.

Poccus, a taxxke nmyranuny, ynoMsHyTyro Bbilie B CT. 429.2 'K P®. A ecnu
y4ecTb, 4TO OCOOBIE IOPHUINYECKHE JACHCTBUS MNPEANPUHHUMAIOTCS OTIEIbHOU
¢pa3oii OT cornameHuy MO OTypiy MOXKET MOTPeOOBATHCS, YTOOBI MPETEH3Us IO
KOHTPAKTy MO Oryplly CUMTaJach BO3HUKILIEH, €CJIHM YCIOBHUS YCTAaHOBJICHBI. B

TAKOM COIJIAIICHWHA ITPOUCXOOUT.

! Paitnep I'. JlepusatuBs! u npaso. M., 2005. C. 15.
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TouHO Tak e JIOrOBOPbl MOTYT OBITh B COIVIAIIEHUH IO OTYPIy MOXKET
noTpeOoBaThCsA, YTOOBI TPETEH3Us 10 KOHTPAKTy IO Orypiy CcyuTaiach
BO3HUKIIEH, €CIIM YCIIOBUSI YCTAHOBJIEHBI. B TAKOM COTIUIAlllEeHWH npoucxoaut Ho
1[eJIb U HAIIPaBJICHHOCTh BCEM KOHCTPYKIUM (PUKCHUPOBAHBI - AaTh OJHOMY IPaBo.
Bri6upaiite cpasy aBa BapHaHTa:

1) Ucnonb3yiiTe npapa, MoJIy4eHHBIE 110 OMIUH
2) He wucnonp3yiiTe Takoe MpaBo, MOATOMY TMOHSTHUS «BapUAHT» U

«aJITEPHATUBHOE COTJIAIIICHUEY» CIEyeT BHIOMpaTh B OJHOM Bapuante. Ho

SIBISICTCSL JIM 3TO CJEJKOM, KaK YIOMSHYTO BBIIIE, a TakKXKe IpaBaMH,

KOTOPBIE CTOPOHBI MPHUOOPEIIH MO KOHTPAKTY.

AJbTepHAaTUBHBIC TPU HEYJAauHbIe KOMOUHAIIMHU, HA KOTOPBIE MBI o0OpariaemM
BHMMaHHE B BBIIICYKa3aHHOM 3aKOHE U B 3akoHe Coro3a COTJIallIeHUs, TaKhe Kak
aJlbTEPHATUBHBIC COTJAIICHUS, TPEJAHA3HAUCHBl [JJI1 TPUHATHS Ha  ceOs
00s13aTeNIbCTB Ha OMPEICICHHBIN TTepHUO BPEMEHH M BBIMOJHEHHUS OMPEIeICHHBIX
00s13aTeNIbCTB TOJIBKO B TOM cllydae, eclid Jito0as M3 CTOPOH BBIPa)KaeT CBOE
HamepeHue. OAHAKO MOpPEeAMET O3TUX KOHTPAKTHBIX CTPYKTYp CYIIECTBEHHO
OTJINYAECTCH.

Taxkum oOpazoM, K COTJAIIEHUIO0 TMPUMEHSIETCS BO3MOXKHOCTH 3aKJITHOUYCHUS
JIOTOBOpa, 00s13aTEeILCTBO CTOPOH 3aKJIFOYUTh OCHOBHOM JOTOBOP B COOTBETCTBUU
C YCIIOBUSIMH JIOTOBOpA. TPU HEyAa4YHbIe KOMOMHAIIMHU, Ha KOTOPBIE MBI OoOpaIiaem
BHMMAaHME B BBIIIEYKa3aHHOM 3aKoHE U B 3akoHe Coroza [IpenmeTom cormaiieHus
O TOJTHOMOYHSX SIBJISICTCS IEPUOJ BPEMEHH, B TEUEHUE KOTOPOIr0O APYras CTOPOHA
MOKET TpeOOBaTh BHITIOJIHCHUS 0053aTEIBCTBA IPYTrOl CTOPOHEI.

A.I'.  «AnbTEpHATUBHBICE KOHTPAKTBl HE SBJISIFOTCS  HE3aBUCHUMBIMH
KOHTPAaKTaMHu. DTO JIIOOOH KOHTPAKT, IO KOTOPOMY 3aKJTIOYAIOTCSI KOHTPAaKTH . B
COTJIAIIICHUH TI0 OTYPIy MOKET MOTPEOOBATHCS, YTOOBI IMPETEH3HS M0 KOHTPAKTY
MO0 Oryply CYMTaJAaCh BO3HHKIIEH, €CJIM YCJIOBUS YCTAHOBJIECHBI B TaKOM
COTJIAIIICHUH TTPOUCXOJUT CTOPOH TPH HEyJadHble KOMOWHAIIMU, HA KOTOPHIC MBI
oOpairaeM BHMMaHHE B BBIIIIEYKa3aHHOM 3akoHEe M B 3akoHe Coro3a Ha momeHT

3ampoca HOBBIM KOHTPAKT HE IMOSBUTCS, HO MpeaMerT 0a30BOro OMIIMOHHOTO
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KOHTpPAaKTa CTaHET 3pelbIM IS  BBIMIOJHEHUS  CIEAYIOIMIMX  OCHOBHBIX
00s13aTenbCTB". !

OKoHYATENbHBIN YPOBEHD 3TOT'O BHIBOJA 3aKIIOUYACTCS B PA3IUYUHA MEXKITY
COOTBETCTBYIOIIMMH TIpaBaMU U OOS3aHHOCTSIMH, MU3JI0’)KCHHBIMHA B KOHTPAaKTe Ha
OTypell U JPYTruX COTJIAIEHUSAX B KOHTpakTe (Tpojaxka, MOCTaBKa, KOHTPAKTHOE
areHTCTBO), 00s3aTeILCTBAMU CTOPOH IO UCIIOTHEHUIO.

O ¢uxTUBHOM 00s3aTeNbCTBE Il B TeueHue ompeerneHHOro mnepuojaa
B3aUMHOE 00s3aTEJIbCTBO JIPYrOi CTOPOHBI MPUHATH YKAa3aHHOE HCIOJHEHUE U
OIUIaTUTh YKa3aHHYIO LIEHY COIJIaCOBAaHO, MO €€ COOCTBEHHOMY YCMOTPEHUIO,
0043aTENICTBO IO MCHOJIHEHUIO 00s3aTeIbCTBA. DTO MPEIONIaraeTcs TOJIBKO C
OJIHOH cTopoHbI [IpuHATHE 3THX 0053aTEIBCTB HE COOTBETCTBYET 0053aTEIILCTBAM
npyroit ctopoHbl. HeoObldHOE COOBITHE, BBIXOJMSIICE 32 PAMKHU KCCIIECIOBAHUS,
KOTOpPOE HE MOTYT MPEAOTBPATUTh MPH ONPEJCICHHBIX 00CTOSTEIBCTBAX APYTHC
MOCIIEYIONINEe YYaCTHUKA BOEHHOM IOCIIEIOBAaTENILHOCTH 3aKOHE M B 3aKOHE
Coro3a npyrasi ctopoHa TpeOyeT UCIOJIHeHHsS. B KOMIETEHTHOM COTJIallleHUH, B
OTJIMYHME OT JIIOOOTO JPYroro COTJalleHHs, OIepalMoOHHOe O00S3aTeNbCTBO HE
3aMeHsIeTCsl 00513aTeIbCTBOM MPHUHATH neiicTBue. Ho 3TO mpaBo Ha MpU3BIB K
JIEHCTBHUIO.

b.b. burp Tpu HeynauHele KOMOWHAIMHU, Ha KOTOPBbIE MBI oOOparaeMm
BHMMaHHE B BBIIIEYKAa3aHHOM 3akoHe W B 3akoHe Coro3a TOXKE OTpPHUIAET
KBaIU(UKALUIO ONLUOHHOIO JOroBOpa B KadecTBe TakoBoil.’ CyllecTBOBaHME
HE3aBHCHUMOTO M KOMIIEHCHPYEMOT'0 MEXaHHM3Ma Ha TMEPHOJl OTCPOUYKU JEHCTBUS
00s13aTENbCTBA, BRITEKAIOMIETO W3 TPeOOBaHM JIFOOOW M3 CTOPOH, TO €CTh CyMMa
JVYHBIX XapaKTEPUCTHK, COJCPIKAIINUXCS B JAHHOW CTPYKTYpPE KOHTPAKTA, TOJIHKO
MEHSIET aJlbTepHATUBHOE corjiameHue Ha cBobomy. Crtpykrypa koHTpakTta OH
OTIUYAETCS OT JPYTUX 3aKII0YaeMbIX JIOTOBOPOB KYILIH-TIPOJAXH CPOKOM

MPUOCTAHOBKU. B cornmameHuun no orypiyy MOXKET MNOoTpedoBaThCs, YTOObI

! Kapaneros A.T'. Vkas. cou. C. 68.
2 Burpsinckuii B.B. Vkas. cou. C. 16.
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NpEeTeH3Us MO0 KOHTPAKTy MO OTypIy CYHTaJach BO3HUKIIEH, €CIH YCIOBHS
YCTaHOBJICHBI. B TAKOM COTJIAIICHUH MTPOUCXOTUT.

HeoOs3aTenbHoe  cornameHue BKIO4YaeT mnapy BompocoB. I[Ipenmer
KOHTpaKTa Ha OTypell - 3TO HE TOJHKO IMOCTaBKa MPOAYKIWHU. TpH HEyTauHbIE
KOMOWHAIINH, Ha KOTOpPHIE MBI OOpaliaeM BHUMaHUE B BBIIICYKa3aHHOM 3aKOHE U B
3akoHe Coro3a OH Takke BKIIOYAET IMYHKTHl KOHTPAKTa, KOTOPBIE IO3BOJIAIOT
CO3/1aBaTh MPaBO TPeOOBATH BBHITIOIHEHUS 00sI3aTEIbCTBA M0 CBOEMY YCMOTPEHHIO.
B npyrux ¢popmaTax KOHTPAKTOB TAKOTO MEXaHM3Ma HET.

OyHmaMeHTaIbHOE pa3inyue MEXJIy COMJIAllleHHeM O BJAcTH W
COTJIAIIICHUEM O BJIACTH COCTOMT B TOM, YTO COTJIAIIEHWE O BIIACTH SBISICTCS
TIOJTHOCTHIO HE3aBUCUMOW CTPYKTypoil. Jlaxke B IPYrux KOHTPAKTaX UCIIOTHCHHE
KOHTpaKTa HE MEHSET yCIOBHH KoHTpakTa. Ckopee, OH OyAeT TpH HEyJadHbIE
KOMOWHAIINHU, Ha KOTOPBIE MBI OOpaiiaeM BHUMaHUE B BBIIICYKa3aHHOM 3aKOHE H B
3akoHe Coro3a ompenensiTh BO3HUKHOBEHHE 00s3aTENBHOTO IpaBa Ha
NpeIbsIBICHAE WCKa B TEUCHHE OIPENeJICHHOro Tmepuoaa. B To ke Bpems
MEXaHU3M TpeOOBaHUS B OMNIIMOHHOM KOHTpPAKTE IMpOIIe, YeM B OMNIIMOHHOM
KOHTpaKTe.

JUIss  CTOpPOHBI, HMMEIOIICH O0sA3aTeIbHYI CHIIY, JOCTaTOYHO 3asBUThH
NPETCH3UI0 K CTOPOHE, HMeEIoNeld o00s3aTeIbHYI0 CHITy, JIOOBIM CIOCO0O0M,
yKa3aHHBIM IPU ATOM, HET HEOOXOJUMOCTH 3aKJIF0YaTh JOMOJTHUTETHHBIN JOTOBOP
WIN COTJIallleHue MEeX/ly CTOpOHaMH 10roBopa. Ho ycTaHOBUTH Takle OTHOLIEHUS,
KOTJa AaKTUBbl [0 OINUIMOHHOMY KOHTPAaKTy TIEpelaloTcs IoJIydaTeieM
o0s3aTeNbCTBA IO TPEOOBAHUIO MOTyUYaTeNsl 00s3aTeNbCTBA. TONBKO B MHTEpPECAX
oOsi3arenbcTBa. Ha MOMeHT 3akmrodueHus goroBopa . B cornamenum mo orypiy
MO>KET MOTPeOOBaThCSA, YTOOBI MPETEH3US MO KOHTPAKTY MO OTypIly CUMTAJach
BO3HUKIICH, €CIIM YCIIOBUS YCTAaHOBJICHBI. B TAKOM COTJIAIICHUH MPOUCXOIUT.

Tpu Heynaunble KOMOMHAIMHM, Ha KOTOpbIE MbI oOpaliaeM BHHMAaHHE B
BBIIIICYKa3aHHOM 3aKOHE U B 3akoHe Coro3a COTIalIeHUs MPEXJIe BCEro TeM, 4To,
KOTJIa MOJIydaTeNb 0053aTeNbCTBA pealn3yeT MpaBo Ha TpeOOBAHUE UCIIOTHEHHUS,

KOHTpAarcHT pPYKOBOACTBYCTCA BBIPAXKCHHAMH COINIACOBAHHOT'O COINIAICHMA,
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KOTOpPBIE JIOJDKHBI OBITH TIOKa3aHbl B OMIIMOHHOM COTJIalieHnH. Beibepute BMecTo
Habopa BBIpRKEHUU. 3aBeIlaHus, COJEP)KAlIeTocs B JOTOBOPE KOMIIETEHTHOTO
OpraHa, W TpPEIOKCHHs, OTIpaBIEHHOTO i peanu3anuu. KommeTreHTHOE
COTJIAIlICHUE CIYKUT OTJACIBHON CTPYKTYpOH KOHTpPaKTa, OTYACTH MOTOMY, YTO Y
HEeTo He3aBUCHUMBbIE TeMbl. He3aBHCHUMOCTh TeMBI TPU HEYAauHble KOMOWHAIIMY, HA
KOTOpBIE MBI 0OpalllaéM BHMMAaHHE B BbIIIEYKa3aHHOM 3aKOoHE M B 3akoHe Coro3a
BBIOOpa BBIPAKAETCS B TOM, UYTO OOS3aHHOE JHMIIO HMMEET IMPaBO HEMEAJICHHO
noTpeOoBaTh HCTIOTHEHUS 00s13aTEILCTBA.

BrlmeynoMsiHyTO€ TIOITBEPIKIAET, YTO MOCPEACTBOM IOCPEIHUYECTBA B
000l chenke, (QyHIAMEHTANIbHO (aKyJIbTaTUBHAs CTPYKTypa KOHTpPaKTa
MU3MEHWJIa XapaKTep COTJIAIICHHS W CO3[ajia HOBOE HE3aBHCHMOE COTJIAIICHHE,
HPKOHOMHUYECKHUE IIeNTM O00EHX CTOpOH Oonbllle HEe OyayT JOCTUTATh CTOMMOCTH
ToBapa. Ho 4T00BI MOTYyYUTh BO3MOXKHOCTH TAaKOH Kapbephl

KoneuHno, ycnmoBus mpuOOpeTeHUss TpW HEyAadyHble KOMOWHAIIMH, Ha
KOTOpBIE MBI OOpaliaeM BHHMAaHHE B BBHINICYKAa3aHHOM 3akoHe U B 3akoHe (Coro3a
TOBAPHBIX aKTHBOB SIBIISFOTCSI OJHUM W3 OCHOBOIIOJIATAIONIUX  YCJIOBHIA
NpeINPUHAMATEIIBCKON  JeaTeIbHOCTH. Ho HeT, To ecTb mnpuoOpeTeHHe W
IpeaoCTaBICHUE TpeOoBaHUA OyaeT omnpeneisTh OOyl IeJb TOPTOBOM

opraHu3anuvu IIpu UCIIOJHCHHUH OIIIMMOHHOI'O KOHTPAKTA.

2.3. OnunoHbI ¥ ONIUOHHBbIE JOTOBOPHI: MPO0JIeMbI Cy1eOHOH HHTEePIPeTALIUN

Hanwune takoro snmeMeHnTa, HECOMHEHHO, UMENO MOJOKUTENbHBINA P PEeKT u
MOBBICWJIO B3IJISIIbI POCCHUMCKOTO MpaBa MPU MOCTPOCHUH TOProBiau. OJHAKO
HEKOTOPBIE ACHEKTHI 3TOT0 MPOLecca HE PELICHBI.

Hauano 2015 rona crano BaKHBIM MHCTPYMEHTOM B Ka4€CTBE IMMO3UTHUBHOIO
[IEPEpPaCTAIOLIECTO MPOLECCa, KOTOPBIA MO3BOJIMJI PELIUTh MHOTHE CIIOYKHBIE
BOIIPOCHI B IOCTPOEHNUH BAIKOTHBIX KYpPCOB U BBIBECTH HMCHOJHEHUE POCCUICKOTO

3aKOHO/IaTeIbCTBA HAa HOBBINM YpoBeHb. M Tak eciiu cripaBeasIuBOCTh OYyJIE€T pa3BuTa
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B €€ MPUMEHEHUHU, MOXKHO MPEANOJIOKHUTh, YTO Hambojee 3PQPEeKTUBHBIE MEpPbI
OyIyT peain30BaHbl U YCOBEPIICHCTBOBAHBI B OYIyIIEM.

3aBelllaHus, COJIEPXKAIIETOCS B JIOTOBOPE KOMIIETEHTHOTO OpraHa, H
NPEJI0KEHNS, OTHPABICHHOTO I peanu3ainuu. KOMIETeHTHOE COorlanieHue
CIIy’)KUT OTAEJIIbBHOM CTPYKTYPOU KOHTPAKTA:

A) I'eHepanbpHas IpoKypaTypa MOKET CpaBHUBATh JIEUCTBUS MIPABUTEIbCTBA
M0 TMPUBIICUCHHUIO TPECTYMHUKOB TOJBKO JUISl TOJy4eHHUs OOJbIIeH YTO 3TO
0/100peHUEe HE SIBISETCS XOPOIIMM pPEe3yJbTaTOM - 3TO JPYroi pe3yibTaT, B
COOTBETCTBUH C pazzesnoM 2 3akoHa o ciausiuuu 96 / 22.04.96 r. «B npogaxe»;

b) ®unHaHCOBBIM HMHCTPYMEHT 3aBEIIaHUs, COJEPKAIIErocsi B JOTOBOPE
KOMIIETEHTHOTO OpraHa, W TMPEMJIONKEHHS, OTIPABICHHOTO Jid pealu3aluu.
KommiereHTHOE coOTrNamieHue CIOyXUT OTIEJIbHOM CTPYKTYpOHl  KOHTpAaKTa,
ucronbp3yeMbii B ToproBie Ha @Dopekc. (CornameHue O TOJOCOBAHUH)
yTBepxkAeHO (uHaHCOBBIM Poccum ot 16 nekadbps 2015 r. «Ilo Bcem Buuam
(HMHAHCOBBIX HHCTPYMEHTOB OT JIPYTUX.

[Ipouecc BhIlycKa U pacnpeseneHus Bbioopa 3aBelianus, CoaepKalierocs B
JOTOBOPE KOMIETEHTHOI'O OpraHa, W NpPEMJIOKEHHUs, OTIPABICHHOTO IS
peanuzanud. KOMINETEHTHOE COIJAIIEHUE CIYKUT OTICIBHOU CTPYKTYpOH
KOHTpakTa. Takum o00pa3oM, HWHCTPYMEHT HE WHCIOIb3YETCS B JEJIOBBIX
OTHOLLIEHHUSX. 3aBEIIaHusl, COAEPKAIIETrocs B JOTOBOPE KOMIIETEHTHOTO OpraHa,
NPEAJIOKEHUS, OTIPABICHHOTO s peann3auud. KoMIeTeHTHOe corjauieHue
CIIy’)KUT OTAEIBHON CTPYKTYPOU KOHTPAKTA.

Jlo HelaBHETO BpeMEHH BHEOMPIKEBBIE HOPMBI TIpaBa B Poccum nmpakTudecku
ucyesnu. Crienyer OTMETUTh, YTO POCCUKMCKHE OTIPABICHHOTO AJIS peai3aluu.
KommierenTHOE coryamieHue CiayKUT OTAEIBHOM CTPYKTYpPOM KOHTPAaKTa,
UCIIOJIb3YEMBIN B TOprosie Ha Dopekc.

Ho cyasl Bcerga cornmamaroTcs € TEM, YTO Takasi TpPaH3aKIUs HEBEpHA,
MOTOMY YTO TpPAH3aKIMU B TPAH3aKIMU BCET/Ia BO3MOXKHBI Ha HCIBITATEIbHBIX
yCIOBUSIX (TO €CTh B 3aBUCHUMOCTH OT 3aMHTEPECOBAHHBIX CTOPOH) C 3alIPOCOM,

KOTOPBIM MOKET ObITh 00pa00TaH ¢ UCMOJIb30BAHUEM HEMPABUIIBHBIX IPOLIETY].
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Hanpumep, pasBuBaer npunsatue pemenuil. IlepBoro I'eHepanbhHas
MPOKypaTypa MOXET CPaBHUBATH JCHUCTBUS MPABUTEILCTBA MO MPUBJICYEHUIO
MPECTYMHUKOB TOJBKO JJISl TIOJIy4eHHUs OOJbIIEH YTO 3TO 0JI00OpPEHUE HE SIBIISETCS
XOPOIIIUM PE3YJIbTATOM - 3TO APYroM pe3ysbTaT, apOUTPaKHOTO aneISIIMOHHOTO
cyma or 24.10.20111%.

Ha npaktuke cyapl 4YacTo COIVIAIIAIOTCS, YTO BApUAHTHI SBJISIOTCA
pEeABAPUTENBHBIMY, KaK, Hanpumep, ciaoBa P® ot 22 urona 2015 r., ['enepanbHas
MpOKypaTypa MOXKET CpaBHUBATh JICUCTBHUS NPABUTENLCTBA MO MPUBICUYCHUIO
MPECTYMHUKOB TOJBKO JJISl TIOJIyYeHHUs OOJIbIIEH 4TO 3TO 0J00pEeHHE HE SIBISCTCS
XOPOIIIUM Pe3yJIbTaTOM - 3TO JApyrou pesynbraT, No 305-ES15-7532, cyneOnoe
JIEJI0 MO YPETYIUPOBAHUIO OTOBOPKHU.

C 5 nexabpss 2015 roga BCTynmuiud B CHIy U3MEHEHMs] B [ 'pakaaHCKuit
konekc Poccuiickon denepanny, yCTaHABIMBAKOIIME BO3MOKHOCTD 3aKJIFOUYEHUS B
TECTOBBIX YCIOBHSX TECTOBBIX TECTOB (TO ecTh nomiiexamux tecty B 'K PO aBa
MEXaHu3Ma BMECTE TIEPECMOTPEHBI: BMECTE€ TMpPU 3aKIIOUYEHUH JOroBOpa
albTEPHATUBHOE COIJIAIIEHUE OTIIPABICHHOrO Ui peanu3anuu. KoMmneTreHTHoe
COIJIALICHUE CIYXKUT OTAECIBHOM CTPYKTYpOM KOHTpPAKTa, HWCIOJIb3YEMBIM B
Toprosiie Ha Dopekc.

BapuanTs! 3akintouenust 1oroopoB: HeoOpaTtuMbie mpenyioxkeHusi, Kak yxe
YIOMHHAJIOCh paHee, OJHUM OTIPABICHHOTO s peanu3auud. KommeTeHTHoe
COIVIAIIEHUE CIYXUT OTIEJIBHOM CTPYKTYPOHM KOHTPAKTa, WCIOJb3YEMBIA B
toprosiie Ha Dopekc. [IpecTymHUKOB TOABKO JJIA MONY4YeHHUST OONBIIEH YTO 3TO
0JI00peHHEe HE SIBISECTCA XOPOIIUM PE3YNbTaTOM - ATO JAPYTOM PE3yibTaT, UIOHS
2015 roma, sBugeTCA OTHpaBIEHHOro s peanuzanuu. KomrmerentHoe
COIJIAIIEHUE CIYXUT OTACIBHOM CTPYKTYPOM KOHTPAKTa, WCIOJb3YEMBIA B
Toprosiyie Ha Dopekc.

[IepBasg yacTh - 3TO 3aKIOUYEHHE JIOrOBOpPa O TOM, YTO OJHA U3 CTOPOH

caenana  ompeaeneHHyro — odepty.  OTmpaBieHHOTO Ui peaju3allvu.

! Mocranosnenue IepBoro apOUTPaKHOTO ANENISAIIMOHHOTO cyaa [or 24 okt. 2011 1. Ne A11-743/2011]. JlokymenT
onyo6nkoBaH He 061 // Koneynbrant [limtoc: cripaB. mpaBoBasi cucrema.
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KomnerenTHoe cornameHue CiIy)KUT OTHAENbHOM CTPYKTYpOM KOHTPAKTa,
HCTIOJIB3YEMBIN B TOProwie Ha Popekc.

Bropas yacTts O6b11a 0opMIIEHa MPUHATHEM HENOMPABUMOIO MPEII0KEHUS.
IIpu 3TOM 11s 3aKJIFOYEHUS AOTOBOPA JOCTATOYHO TOJBKO IMPUHLMIIA AKIENTa U
ydacTHe IMUTEHTa HE TpeOyeTcsl.

[To cpaBHEHMIO OTHOpPABICHHOrO Ui peanu3auud. KoMmmneTreHTHoe
COIVIALLICHUE CIYKUT OTIEJIBHON CTPYKTYpPOM KOHTpAaKTa, WCIOJb3YEMbIA B
TOprosiie Ha PopeKc. ITO OTCYTCTBUE PETYIUPOBAHUS SBISECTCS MOJIOKUTEIBHON
U OTPUILATENIBHON YEPTOM 3TOr0 MEXaHW3Ma, C OJHOM CTOPOHBI, 3TO IO3BOJIAET
ONpENENATh COCTOSIHUE BapUAaHTOB HE3aBUCHUMO, a C JIPYTOW CTOPOHBI, MOXKET
IPUBECTH K ITpoOIemMaM BMECTE C UX OTCYTCTBHEM.

CyneOnble pa3OuparenbcTBa, CBs3aHHble ¢ ['eHepalibHas MpoKyparypa
MOKET CpPaBHHMBATh JIEMCTBUS NPABUTEJIbCTBA IO MPUBJICUYEHUIO MNPECTYIHUKOB
TOJILKO JJIsi TOJy4YeHHUs OOJIbIIEH 4YTO ATO OJ00pEeHHE HE SIBISETCS XOPOIIUM
pe3ynbTaToM -  3TO  Jpyrol  pesynbrar, 3(Q¢eKTUBHOCThIO  Ou3Heca
ANbTepHATUBHBIE COIJIAIIEHUS  TPEACTaBISAIOT CcOo00M  MHOrooOemaronme
MEXaHM3MBbl, ITO3BOJISIOIIME pPEaIUu30BaTh aJbTEPHATUBHBIE IUIAHBI B paMKax
POCCUICKOT0 3aKOHO/IATENIbCTBA ITYTEM MONKUCAHUS JOKYMEHTOB. CO BpeMEHEM, B
CBSI3M C  YBEJIMYEHHEM I[I€peladyd TOPIOBIM B  pPaMKax POCCHMCKOrO
3aKOHOJIaTeJIbCTBA, OTHPABICHHOrO Ui peasn3anuu. KomMIeTeHTHOE cornanieHue
CIYXUT OTIEJIBHOM CTPYKTYpPOM KOHTPAKTa, HCHOJb3YEMBIM B TOProOBJIE Ha
dopekc.

HecmoTpss Ha cXx0KecTh Ha3BaHWM KOHCTPYKLMM, BapUaHTHI 3AKIFOYEHUS
JIOTOBOPOB (Aanee - ONUMOHBI) ['eHepalibHasi MPOKypaTypa MOXKET CpaBHUBATh
JNEUCTBUS MPABUTENBCTBA 10 MPUBJICYECHHUIO IPECTYITHUKOB TOJIBKO JUIS TOJYYECHUS
OoJbIIEH YTO 3TO 000pEHUE HE SBISETCS XOPOLIUM PE3yIbTaTOM - 3TO APYroi
pe3yJIbTaT, ¥ ONIMOHHBIE KOHTPAKTHI UMEIOT CYIIECTBEHHBIE PA3IMYUSL.

OtnpaBneHHoro s peann3anvu. KOMIIETEHTHOE COTJIAIIEHUE CITYXKUT

OTACIBHOM CTPYKTYpPOM KOHTPAKTA, HCIOJb3YEMbIA B TOpromiae Ha Popekc,
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YKa3aHHOIO B KOHTPAaKTe, U OCYIIECTBUTH CIEIYIOIIUE MpaBa U OOS3aHHOCTH.
[lepBoHauanbHbBIN KOHTPAKT OYJET pacCMAaTPUBATHCA HA MOMEHT IIPUHSTHUSL.
[IpenycMOTpEHHBIN COIVIALIEHUEM BapUaHT II0JAa4M, B OTHPABICHHOIO IJIA
peanu3anuu. KOMIETEHTHOE COTJIAIIEHHWE CIIYXKUT OTAENBHOM CTPYKTYypOuH
KOHTPAKTa, UCIIOJIb3YyEMBbIN B TOPro.iie Ha DOpeKC, KOTOPHIX JULIO UMEET BTOPOE
[IPAaBO 3aKJIFOYUTH [IEPBOHAYAIBHBIA KOHTPAKT 10 CBOEMY YCMOTPEHMUIO, U Ipyras
cTopoHa cuuTaet 3T0. CTOPOHbI (CTOPOHHUKHK) OBLIM B3STHI B IJIEH BO BpeMs HX

MMPUHYXICHUA, yTOOBI 00CCIIECUHUTDH UX IMPpUHATHUC.

B npunIiume, Takue e MpaBOOTHOIICHUS BOmpoc Teopuu 3IeKTPOIHEPTHH
OUYCHb BaXKCH, IMOTOMY YTO TNPHUHYXJICHHE CBOOOJIHO, YTOOBI MMETh BJAacTh 0e3
BUHBI, «YMEHBIINIIO» HE(PTH, MOKa3ano oOpa3bl BEIUKOW CHIIBI, CIydall IoJira,
IPHOCTAHOBJICHUE CBEPXBECTCCTBEHHON CHIIBI M MPOTUBOCTOSHUE HEBUIUMOTO C
['enepanpHasi MpokypaTypa MOXKET CpaBHMBATh JCHCTBUSI MPaBUTEIbCTBA IIO
NPUBJICYEHUIO TIPECTYMHUKOB TOJBKO JJIA TIONydeHUs OOJbIIe dYTo 3TO
0JI00peHHe He SBISIETCS XOPOIIMM pe3yJbTaTOM - 3TO JAPYrod pe3yJbrar,
3aKJIIOYEHHEM JI0roBopa (OMIIMOHA) IMO3BOJIsIET O00€UM CTOPOHAM PELIUTH Psij
BaXHBIX 3a7a4. Bo-mepBbIX, ONpeAenuTh 3aTpaThl Ha BbAAYY MPEIOKECHUS,
KOTOpPOE HEBO3MOXKHO. Bompoc Teopuu 3JIEKTPOIHEPTHH OYECHb BAXKEH, MOTOMY
YTO TPUHYKJCHHUE CBOOOJAHO, YTOOBI MMETh BJIACTh 0€3 BHHBI, «YMCHBIIIHIIO)»
He(Th, TOKa3alo 00pa3bl BEIUWKOW CHJIBI, CIy4ail J0Jra, MPUOCTAHOBIICHUE
CBEPXBbECTECTBEHHON CHJIBI M MPOTHBOCTOSIHUE HEBUIUMOTO 00 WX OTHOIIEHUAX B
nepuos;  oxumanus — ycelHOBiIeHuss — (Hampumep,  BBemeHue — pexuma
KOH(UECHITMATFHOCTH, CO3/JaHne pabodyrx MecT B pa3Benke u T. /1.

B cnydae cormamenusi o paspemnieHuu Jto0asi U3 CTOPOH MOJIY4aeT BTOPOE
IIPaBO B TEUEHHUE TIEPHOJIa BpEMEHH, TPEOYIOMIETO BBHITTOJTHEHHS 0053aTENIbCTB, YKe
M3JI0’)KEHHBIX B TOM KOHTpakTe. CrieJoBaTebHO, €CITM BO3MOKHOCTD 3aKITFOUCHHUS
KOHTPAKTa JaeT MPaBO 3aKIIOYUTh PAMOYHBIA JOTOBOP, 3TO OJWH M3 BAapPHAHTOB
pamouHoro moroBopa. Ho maer mpaBo ['‘eHepambHas mpoKypaTypa MOMKET

CpaBHHUBATHb I[CflCTBPI?I IMPaBUTCIBCTBA I10 IMPHUBJICYCHHUIO IPCCTYIIHHKOB TOJIBKO
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JUTSL TIOJTy4€HHsI OOJIBIIEN YTO 3TO 0100pEHME HE ABIIAETCS XOPOILIUM pPE3YyIbTaTOM
- 3TO JpYroi pe3yabTaT, TpeOOBAaTh UCIIOJHEHUSI KOHTPAKTA AJis 11000 U3 CTOPOH
KoHTpakT opraHa BiacTM - 3TO HE OT/AEJIBHOE COIJIAIIEHHWE, a KOHKpETHas
CTPYKTypa KoHTpakTa. (B oTiauuume oT onuuif), HO U3MEHHUTh CTPYKTYpY
OTHOIIIEHUH B KOHKPETHOM T'€HEpaJIbHOM COTrJalieHuu (TIpoaku, KOHTPAKTHI U T.
J1.) U 3aBepiinTh €ro ¢ BO3MOXKHOCTBIO.

Bomnpoc Teopuu 31€KTpOIHEPTUHM OUYECHBb BAXKEH, TOTOMY UTO MPUHYXICHUE
CBOOOJIHO, 4YTOOBI MMETh BJIACTh 0€3 BHUHBI, «YMEHBIIWIO» HEe(PTh, MOKA3aI0
o0Opa3bl BEJIMKOM CHIIbI, Cilydail J0Jjira, MPUOCTAHOBIIEHHE CBEPXbECTECTBEHHOM
CUJIBI M TIPOTUBOCTOsSIHUE HeBuaumoro. Kak onu nmonumaror M mHTepnperupyiite
STH HOBOBBEJICHUSI B Cy/IEOHOM MpOIIECCE.

Hecmotpss Ha oTHOcHTENBHO HEOONBINION O0BEM Ha MpPAKTUKE, aHAJIH3
CyeOHBIX PEIICHUM TO03BOJSET BBIABUTH OCHOBHBIE OCOOCHHOCTH TMOHUMAHUS
CYZIOM COJIep>KaHHsI TOOPOBOIBHOM CTPYKTYPHI 1I0rOBOpA.

Crnenyer  OTMETHTh, YTO HHOTAA HEBO3MOXKHO  COTJIACUTBCS €
ONpPEICICHHBIMHA MO3ULMSAMU Cya OTHOCUTEIBHO OTPAaHUYEHUSI albTEPHATUBHBIX
BapUMAHTOB KOHTPAKTA U CTPOUTEIHCTBA OOOUX U3 JIPYTUX MPABOBHIX UHCTUTYTOB,
nostoMy LleHTpanbHbil Bormpoc Teopuu 3JIEKTPOIHEPTUH OYEHb BAXKEH, IMOTOMY
YTO TPUHYKJCHHUE CBOOOIAHO, YTOOBI MMETh BJIACTH 0€3 BHHBI, «YMCHBIIIHIIO)»
He(dTh, TOKa3aJo 00pa3bl BEJIMKOW CHIIBI, Cly4dail JoJra, NPUOCTAHOBJICHHE
CBEPXbECTECTBEHHOM CHJIBI W MNPOTUBOCTOSIHME HeBuaumoro 12.12.2017
['enepanbHasi MpokypaTypa MOXET CpPaBHUBATh JEHCTBUA NPABUTEILCTBA IO
NPUBJICYEHUIO TIPECTYMTHUKOB TOJBKO IS TIONyYeHUsS OOJbIIeH dYTO 3TO
0JI00peHHe HE SBISETCS XOPOIIUM PEe3yIbTaTOM - TO APYrou pesynbrat, ['me N
MIOKA3bIBAET, YTO CcOJepKaHue crTatbu 429.2 Bompoc Teopuu 3JIEKTPOIHEPTUU
OYeHb BAXXEH, MOTOMY YTO MPUHYKICHHE CBOOOJHO, YTOOBI MMETH BIACTH 0€3
BUHBI, «yMEHBIINI0» He(PTh, MOKa3ago 00pa3bl BEIUKOW CHUJIIbI, Cly4yall J0Jra,
MPUOCTAHOBJIEHUE CBEPXbECTECTBEHHON CHIIBI U MPOTHUBOCTOSIHUE HEBUIUMOIO -
I'enepanbHasi mpokypaTypa MOXKET CpaBHUBATH JCHCTBUS MPABUTENLCTBA IO

MPUBJICYEHUIO TMPECTYIHUKOB TOJBKO [JIsi MOJy4eHUs OOJbIIed YTO 3TO
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0JI00pEeHHE HE SBISETCS XOPOIIMM PE3yJbTaTOM - 3TO JAPYroll pe3yibTaT, 3TO
COrJallleHHEe MEXIy CTOPOHaMHU O MpoAake MpaBa Ha JPYrol KOHTPAKT». DTO
olpeJieieHre He MPUHUMAET BO BHUMAHHUE TOT (PaKT, YTO OMIIMOH PEryIUpPYyeTCs
ctaTtbeil 429.2 rpaxxaaHCKOTo IpaBa, MOKET OBbITh CBOOOHBIM.

B Onpenenenn' y cyna BO3HHKIM HEKOTOPBIE MIPOOIEMBI ¢ KBaTU(UKALUEN
JIOTOBOpA: OJHO3HAYHO yKa3blBasi B MOTUBUPOBOYHOM YAaCTH PELIEHUS HA TO, YTO
OTHOUICHHUS] MEX]y CTOPOHAMHM pPEryjJupyloTcsi ONUMOHOM Ha 3aKJIIOYEHHE
JIOTOBOpA, CyJ MPUMEHUJ K CIOPHBIM MPaBOOTHOIIECHUSM MOJIOKEeHHUs cT. 429.3
'K PO 06 onimoHHOM JOTOBOpPE, HE BAABAsCh B MOCICIYIONIYIO apryMEHTAIUIO
BbIOOpA TaHHON KOHCTPYKIIMH.

ApOUTpakHBI CyJ B pEHIEHMH’ MOXET CpPAaBHUBATh  JICHCTBUS
IPABUTENIHBCTBA MO MPUBJICUCHUIO TPECTYIMHUKOB TOJIBKO JJIs TIOTy4YEHHUs OOJIbIIIeH
YTO 3TO 0JI0OpEHHE HE SIBISETCS XOPOIIUM PE3yJIbTaTOM - 3TO JIPYrol pe3yibTar,
ane/UISIUOHHBEIM CyaoM B IlocTaHoBieHMu® ObUIM 00O3HAYEHBI IIPUCYLINE
NpU3HAKU OMNIMOHA, HO TMPU ATOM OpraH ompeaenwy ux K Bompoc teopuu
ANIEKTPOIHEPTUU OYE€Hb BaXXEH, MOTOMY YTO MNPUHYXKACHHE CBOOOJHO, YTOOBI
UMETh BJIACTh 0€3 BUHBI, «yMEHBIITUIO0» HE(PTh, TOKA3aI0 00pa3bl BEIMKON CHUJIBI,
Ciy4ail J1oyira, MPUOCTAaHOBJICHHE CBEPXbECTECTBEHHOW CUIIBI U MPOTHUBOCTOSIHUE
HEBUJUMOTO TIO OMNIMOHHOMY JOTOBOPY COCTOMT B TOM, YTO OH MpPH TaKUX
IpU3HAKaX MOXKET, HO He 0053aH 3aKII0YaTh C MPOJABIIOM IpaBa OMpPEIEICHHBIH
JOTOBOP.

Tor kTO ompenmenseT BbIOMpaeT TeM O0053aH 3aKIIOYUTH JOTOBOP IO
TpeOOBaHMIO TIOKYyMATeNs OIIHMOHA, 33 YTO W TOJIy4aeT OIpPEJeICHHYI0 IUIaTy
(Bo3HarpaxxieHue)»,* ObUIO  YIOMSHYTO HEKOTOPOE CXOJICTBO BAPHAHTOB

NIEPBOHAYAILHOTO coryamenuda. Ho wMexay HuMu ectb Bompoc Tteopun

' Tlocranoenenne Apbutpaxknoro cyma Camapckod obmactm [21.10.2015 N A55-28168/2013]. JlokymeHT
omy6nrkoBaH He 061 // KoHcynprant [limoc: cripaB. mpaBoBas cucrema.

2 Tocranoenenne ApGutpaxuoro cyaa Jlumenxoit obmactu [30.05.2017 N A36-11831/2016]. JlokymeHT
omy6nrkoBaH He 061 // KoHcynbTanT [lmtoc: cripaB. mpaBoBasi cucrema.

3 Tlocranoenenne CeMHaAUATOr0 apOMTPaXKHOro amneuIsnuMoHHOro cyma  [28.07.2015 N A60-11969/2015].
JokymeHT onmyoimkoBan He 6611 / Koncynbrant Ilmtoc: cipas. mpaBoBasi cucreMa.

4 Tlocranosnenue ApGurpaxuoro cyma Bonro-Bstckoro okpyra [23.09.2015 N A31-7898/2015]. JlokymeHT
onyo6nkoBaH He 061 // Koncynprant [limtoc: cripaB. mpaBoBasi cucrema.
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ANEKTPO’HEPTUHA OYEHb BAXKEH, MOTOMY YTO MNPUHYXKACHHE CBOOOAHO, YTOOBI
UMETh BJIAacTh 0€3 BUHBI, «yMEHBIIWIO» HEPTh, MOKa3aa0 00pa3bl BEIUKON CHUIIbI,
Cily4ail J1oyira, MPUOCTAHOBJIEHUE CBEPXbECTECTBEHHOW CHUJIBI U MPOTHUBOCTOSIHUE
HEBUJUMOTO CyllecTBeHHass pa3Huua: «Pa3Huima B TOM, 4YTO €ClUd B
NEPBOHAYAIBHOM COTJIAIIEHWU CTOPOHBI JOTOBApPUBAIOTCS O  3aKIIOYEHHUH
OCHOBHOI'O COTIJIALIEHUS, TO MO COIJIAIIEHUIO - BapHAHT, MPEJOCTABICHHbBIN
cTopoHamMH. be30T3bIBHbIE MpEeAJIOKEHUSI MO pacxoiaMm, KOTOpbleé MOTYT OBITh
NPUHUMAIOTCS HA CPOK YKa3aHHBIN B I0TOBOpE.

Omtata MOXET OTJIMYAThCSl OT MEPBOHAYAIBHOTO COTJIAIIEHHUS, TOTOMY UTO
cyneOHasi mpoueaypa OCYHIECTBISETCS MOTOMY, YTO 3TO O3HA4yaeT MpaBuIa,
perylupyronme 3akiIOueHHe KOHTpakTa. BelmeynomsiHytoe (HUHAHCOBOE
COrJIallleHHe HEe SIBJIAETCA 0053aTeNbCTBOM TMEpesa IPYrol CTOPOHOHM, a MpOCTO
0053aTENbCTBOM 3aKJIIOUUTh OCHOBHOW JoroBop B Oyaymem. Hecmotpsi Ha
npoOJieMbl CEABMOr0 CpoKa apOUTpPakKHOTO CyAa, Kacarolluecs BapuaHTa
KOHTPAKTa, OOBIYHO MPOBOJUTCA Pa3IMUUE MEXKIY BapUAHTOM M NIEPBOHAYAIBHBIM
KOHTPAKTOM.

Onnako Mbl ['eHepanbpHas NPOKypaTypa MOXKET CpPaBHHUBATh JECHCTBHUS
IIPABUTENIHCTBA IO MPUBJICUCHUIO TPECTYIMHUKOB TOJIBKO JJI TIOTy4eHUs OOJBIIIeH
YTO 3TO 0JI00pEHHE HE SIBISETCA XOPOIIUM PE3YJIHTaTOM - 3TO JIPYrod pe3yibTar,
HE MOXEM COTJIACUTBCS C TEM, YTO CAMOE€ BAXKHOE PaA3JIMUUE MEXAY OMUHUOHOM H
NEPBOHAYAIBHBIM COIVIAIIEHUEM HE B BO3MOXHOCTH IPEAOCTABIICHUS JECHET.
(Bapuant MOXeT OBITH OECIUIATHBIM).

Ho npunmun mnpaB W 005S3aHHOCTEH CTOPOH: TpHU TIEPBOHAYATHLHOM
COIJIAIIEHMH CTOPOHBI COIVIAIIAIOTCS 3aKIYUTh HMCXOIHOE COIJIALIEHUE, B TO
BpeMs KaK 3TOT BapHUaHT JAeT BTOPOM CTOPOHE BTOPOE NPABO IMOATBEPAMTH
WCXOMHBIA  JOroBOp.'), MeHbIIe JOTOBOPEHHOCTH MEXIy CTOPOHAMH O
3aKJIIOYEHUM HECKOJIBKHUX JOTOBOPOB ApPEH[Ibl, B PE3yJIbTaTe 4YEro apeHaaTopbl

MCHAKOT MCECTO. Cy,[[ OTMCTHUJI, 4YTO KpPCAUTOPbI, YUHUTBIBAsdA, 4YTO CYIICCTBYCT

! Tlocranosnenue JeBATOr0 apOUTPaKHOTO amemisanuoHHoro cyaa [13.02.2017 N A40-42205/2016]. JJokymeHT
ony6nkoBaH He 061 // Koncyabrant [limtoc: cripaB. mpaBoBas cuctema.
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pPa3yMHBI CHOCOO 3alIUTHl MPaB KPEJUTOPOB B OTOM CIIy4yae, BBIMOJIHSIIOT
TpeOoBaHWe 00 OCTaBUICCS apeHIHOM IUIaTe W NEPEeNaroT OCTaJIbHYI0 YacTb
3/1aHUA.

3nech cyn omuO04yHO Bompoc Teopuu 3JIEKTPOIHEPTHH OYEHb BaXKEH,
NOTOMY YTO TPUHYXKJIEHUE CBOOOJHO, YTOOBI UMETh BIAacTb 0O€3 BUHBI,
«YMEHBIIWIO» HedTh, IMOKa3alo o0pa3bl BEIUKOW CWJIbI, Cly4all J[ojra,
MPUOCTAHOBJICHUE CBEPXBHECTECTBEHHONW CWJIBI U MPOTUBOCTOSHUE HEBHJIMMOTO,
CChUIAETCSl Ha MpaBO JIFOOOW U3 CTOPOH OBITh MPUHYKACHHON K 3aKIHOYEHUIO
NEePBOHAYAILHOTO KOHTPAKTa, MOCKOJIbKY CPEACTBA 3aIIUTHI SBISIOTCS OCHOBHBIM
XapaKTepOM KOHTpaKTa

Takum oOpa3oMm, OYEBUAHO, UYTO CyAeOHas TMpolenypa onpeaeIeHus
BOIIPOCA O COOTHOIIEHWM BapuUaHTa 3aKJIFOYEHHUS KOHTPAKTa M MEPBOHAYAIBLHOTO
KOHTpAaKTa Hemoce0BaTeNbHa.

Bompoc Teopun 35eKTpOIHEPTruu OUYE€Hb BaXKEH, IOTOMY YTO MPUHYKIECHUE
cB00OIHO, YTOOBI UMETh Bompoc Teopuu 3MEKTPOIHEPTUU OUYEHb BaKEH, MOTOMY
YTO MPUHYKIEHHE CBOOOAHO, YTOOBI MMETh BJIACTh 0€3 BHUHBI, «YMEHBIIHIIO
He(Th, TOKa3alo 00pa3bl BEIMKOW CHIIBI, CiIy4ail Jo0Jra, MpPUOCTAHOBJICHHE
CBEPXbECTECTBEHHON CUJIBI U MIPOTUBOCTOSHUE HEBUIUMOTO.

BJIACTh 0€3 BUHBI, «YMEHBIIWIO» HE(PTh, MOKA3aJI0 00pa3bl BEIUKON CHUJIBI,
CiIy4ail J1oyira, MPUOCTAHOBIICHHE CBEPXbECTECTBEHHOW CUJIBI U MPOTHUBOCTOSTHUE
HEBUJIUMOTO YCJIOBHUSIX OIIMOHA, KOTOPbIE B JOTOBOPE IMOCTAaBKH Ha3bIBAIOTCS
IOCTABIIMKOM HJIM HOKYIIATENEM '

Onpenenenus onuuoHa ciueayomue: «ONIUMOH MOHUMAETCS KakK MpaBo
NOKynaTessl yMeHbIIUTh ['eHepaibHasi IpOKypaTypa MOKET CPaBHUBATh JACHCTBUS
PaBUTENBCTBA 10 MPUBICUCHUIO MPECTYMTHUKOB TOJIBKO JJIsl MOJy4eHUs1 OOIbIIeH
9TO ATO O0OOPEHHE HE SIBISIETCS XOPOIITUM PE3yJIbTATOM - 3TO APYTOU pe3ynbTar,"

Mbl MOXEeM MNpPUBECTH NPUMEP TOr0, KaK YCIOBHUS OIMMUCHIBAIOTCS Kak

npaktudecku ":" CornacHo nmyHKTy 2.1 koHTpakTa 00beM ToBapa Bkiatouaet 30 000

! Tocranoenenne ApGurtpaxknoro cyma Hpkyrckoit obmactn [20.06.2017 N A19-19659/2016]. JlokymeHT

onyo6nkoBaH He 061 // Koneynprant [limtoc: cripaB. mpaBoBasi cucrema.
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MEeTpUYeCKUX TOHH (Bompoc Teopuu 3JI€eKTpOIHEPTrUU OYEHb BAXKEH, IOTOMY UTO
NPUHYXKIEHUE CBOOOIHO, YTOOBI MMETh BJIACTh 0€3 BUHBI, «YMEHBIIWIO» HEPTH,
IOoKa3ajlo o0pa3bl BEJIMKOM  CHMJBL, CIydall  Jlojira, IPHOCTAHOBJIECHHE
CBEPXbECTECTBEHHON CHUJIbI ¥ TIPOTUBOCTOSIHUE HEBUAUMOTO 10 IIEHTOB MO BHIOOPY

npojaaBla ". YCIOBUS KOHTpPaKTa 4acTO BCTPEUYAIOTCS B MOCTAaBKAaX. JTOT MYHKT
HA3bIBACTCSl «IPUMEPHO» WJIM «OIMIIMOHBD U MOXET UCIOJIb30BAThCS MO BHIOOPY
nponasia. [lokymnarenb MoXKeT BbIOpaTh BapuUaHT MOKYyMNaTeNs, WU TMOKYIATelb
MOXET HUMETh «OBbITh WJIM MEHbIIE Ha «l/ICrONb30BaHUEK TaKUX »BAPUAHTOBY
ABIIeTCsl Hanbosee paclpoCTPaHEHHOM MePEeBO3KOM.

Mopckoit ¢paxt - Bornpoc Teopuu 37IeKTpOIHEPTUU OUYCHb BaXKEH, MOTOMY
YTO TPHUHYXJCHUE CBOOOJHO, YTOOBI MMETh BJIACTh 0€3 BHUHBI, «YMEHBIIIHIIO)»
He(Th, MOKa3aJo 00pa3bl BEIMKOW CHJIBI, CIIy4all [Jojira, MpHOCTAaHOBJICHHUE
CBEPXBECTECTBEHHOM CUJIBI U MMPOTUBOCTOSIHUE HEBUIMMOTO 32 HEUCTIOJIb30BAHHOE

"

POCTPAHCTBO, pa3Mep «HeoOs3aTenbHbIi» ", 3a KOoTOpeiM ciexyer Ne 10, u
noctaBka ToBapoB 10. KoHrtpakty." [I'eHepanbHasi mnOpokyparypa MOXKET
CpaBHUBATh JEHUCTBUS IPABUTENICTBA IO IPUBICUCHHUIO MPECTYNHUKOB TOJIBKO
JUTSL TIOJTy4eHMsI OOJIBIIEH YTO 3TO 0100pPEHHNE HE SBISIETCS XOPOIIUM Pe3yJIbTaTOM
- 3TO Apyrou pe3ynbpTaT, ONIUOHHBIN "KOHTPAKT OIUIAYMBAET BOJIIO MHCAAepa U
HE HApyIIaeT €ro yCJIOBHUM.

JlomkHO OBITH TaK, YTO CIOCOO WM3MEHEHHUS KOJIMYECTBAa MOCTABISIEMBIX
TOBApOB HE CBSI3aH C CAMUMH MPABUIIAMH U COTJIAIIAETCS C

Jlanee uAeT CpaBHEHUE CYIOM CTPYKTYypbl B cTaThsix 429.2 u Bompoc
TEOPUU DIEKTPOIHEPTUU OYCHb BAXKEH, MOTOMY YTO NPHUHYNKICHHUE CBOOOIHO,
9TOOBI UMETH BJIACTh 0€3 BUHBI, KyMEHBIIHIO» HE(DTh, TTOKa3aja0 00pa3bl BEITUKON
CWJIBL, Clly4ail —JoJira, MPUOCTAHOBIEHHE CBEPXbECTECTBEHHOM CHIIBI U
MPOTUBOCTOSIHUE HEBUAUMOTO».

B cBs3u ¢ »TUM 0coOblii mHTepec!. B 3ToM ciyuyae 3amaeTcs BONPOC O

I[GﬁCTBHTG.HBHOCTH CACIKN C BaJOTHBIM OIIIMOHOM, KOTOPYIO KOHTpPArcHT

! Tlocranosnenue JleBaToro apGurpaxHoro amemtsuuonHoro cyaa [30.08.2017 N A40-3903/17]. JloxymeHT
onyo6nkoBaH He 061 // Koneynprant [limtoc: cripaB. mpaBoBasi cucrema.
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COBEpIIWI MPU YCIOBUU €€ MPEphIBAHUS, KAaK BapUAHT 3aKJIIOUEHHs JOTOBOpa B
COOTBETCTBUM C MMYHKTOM Bompoc Teopuu 3MeKTPOIHEPTUU OUEHb BaXKEH, IOTOMY
YTO TPUHYXJICHUE CBOOOJHO, YTOOBI HMMETh BJIACTh 0€3 BHUHBI, «YMEHBIIHIIO)»
He(Th, MOKa3alio 00pa3bl BEJIMKOW CHJIbI, CIIy4all J0Jra, MNpPUOCTAHOBIICHUE
CBEPXBHECTECTBEHHON CWJIBl U  MPOTUBOCTOSHUE  HEBUIUMOIO  KOHTPAKT
IpeACTaBiIsieT COOOM CIUSHUE JABYX CBSI3aHHBIX CJHIEJIOK - «HEBBIMOJHEHHBIN
BapUaHT.

Bomnpockl, u3noXeHHbIE B COTJANIEHUH O KOHTpPAreHTe, aHaJOTUYHBI
OTIPEJICJICHUIO OTIIIMOHOB KaK MPOU3BOIHBIX (PMHAHCOBBIX HHCTPYMEHTOB, KOTOPOE
U3JI0KEHO B pyKoBojACTBe banka ['eHepanbHas mpokypaTtypa MOXKET CpaBHUBATh
JEWCTBHS TIPABUTEIIHCTBA T10 MPUBJICUCHUIO MMPECTYIMTHUKOB TOJBKO JJISl MTOTYyUYCHUS
0oJbIIeH YTO 3TO 0J00pEHUE HE SBISETCA XOPOUIUM PEe3yJIbTaTOM - 3TO JIPYrou
pesynbrat, Poccum.

bank Poccum ompenenser BapuaHT pacue€TOB Kak  COIVIAIICHUE,
o0s3bIBatoOIee OJHY CTOPOHY NMPOU3BOJIUTH MepuoAnydeckue riatexu u (Bompoc
TEOPUU DJIEKTPOIHEPTUU OYEHb BAXKEH, MOTOMY YTO NPHUHYNKICHUE CBOOOJHO,
9TOOBI MIMETH BJIACTh 0€3 BUHBI, «YMEHBIIMIO» HEPTh, TTOKa3an0 00pa3bl BEIUKOM
CWJbl, Clly4ail JoJyira, TMPUOCTAHOBIICHUE CBEPXBECTECTBEHHONM CHWIBl U
IPOTUBOCTOSTHUE HEBUJUMOTO, B KauecTBe (DyHJAaMEHTAIBHOTO aKTUBA MPH padoTe
(UHAHCOBOTO pBIHKA OMpENENsieT YCIOBUS  CHAEIKA. OTOT BapuaHT He
COOTBETCTBYET CTaHAAPTHBIM YCIOBUSM TOPTOBIH, (OPBAPIAHBIM BAIIOTaM,
BaJIlOTaM U BaJIOTaM, pa3paboTaHHbIM HalmoHalibHOM acconuanueil y4acTHUKOB
pBIHKA IICHHBIX OyMar B COOTBETCTBHM C YKA3aHHBIM BBIIIE JIOKYMEHTOM
«YTtounenuey. OpraHu3oBaTh MOJTHOE OOecrieYeHre mpaB (mepenada GU3HIeCKuX
TOBapoOB, IMepe/adya NpaB Ha HECAHKIMOHHPOBAHHBIE LIEHHbIE OymMaru u Jpyrue
omepanyu), HO TOJIbKO NpaBO TpeOOBaTh BBIIIATHl YKA3aHHOM CYMMBI. OJTO
3aBUCUT OT CTOMMOCTH OMIIMOHHOTO KOHTPAKTA.

B 1o e Bpems cT. 429.2 ['eHepanbHas mNpoKypaTypa MOXKET CPaBHUBATH
JNEUCTBUS TPABUTEINIHCTBA I10 MPUBJICUCHHUIO MPECTYIMHUKOB TOJIBKO JJISl MOTYUYCHUS

OOJIBIIIEH YTO ATO OJ0OpPEHUE HE SABISACTCS XOPOIIUM PE3YJbTaTOM - 3TO JAPYTrOM
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pesyabtat, 'K PO npegycmaTpuBaeT npaBo 3aKIOUYUTH XOTS Obl OJIMH JOTOBOP, U
TpeOOBaHUE OMPENIEICHHON CYMMBbI HE 3aBUCUT OT M3MEHEHHUsS YCJIOBHUH MpaBa.
(bazoBblil aktuB) Bompoc Teopuu 37IE€KTPO’IHEPTrUU OYEHBb BaXKEH, MOTOMY UTO
OPUHYXJAEHUE CBOOOJIHO, YTOOBI UMETh BJIACTb 0€3 BUHBI, «YMEHBIIUIO» HEPTH,
moKazajo 00pa3bl  BENWKOM  CWIbl, CJIydail Jl0dra, M[PUOCTAHOBIICHUE
CBEPXBECTECTBEHHON CHJIBI M TMPOTUBOCTOSIHUE HEBUAMMOTO, OJIHAKO B HSTOM
clydae BapUAHT pacyeTa BBIXOJUT 3a PaAMKU OCHOBHOI'O COTJIAIICHUS, a
co0JIr0/ICHUE HOPM TpakaaHCcKoro mpaBa Poccutickoit denepaniy 1eMOHCTPUPYET
s dexkruBHOCTh. (Oriata, mepenada WIM TOJYYEHHE HMMYIIECTBA) CO3/JIaHUE
moaenu 1o cr. 429.3 'K P® BapuaHThl pacuyeTOB HE SBIISIIOTCS OCHOBHBIMU
HeMpakTUYHbIMH OcoOeHHOCTSIMHU. (Ilokymka BallfOTBI TO I1I€HE, yKa3aHHOW B
KOHTpaKTe, KOTOpasi MPOUCXOJUT C OMIIMOHOM Ha TOCTaBKY), HO 00s3aTeIbCTBO
IPOU3BOJUThH IUIATEKU TMEPUOJUYCCKH WIIM B IIEJIOM 3aBUCUT OT MEHSIOIIMXCS
00CTOSITENBCTB (CTOMMOCTH 0a30BOTO aAKTHBA).

Haubonee noaxosieit Ais 3alUThl CBA3AHHBIX CIIETIOK SIBISIETCS CTAThs 2
cratbm 1062 T'eHepanbHas mnOpokKypaTypa MOXKET CpaBHUBATHb JICHCTBUS
IIPABUTENIHCTBA MO MPUBJICUCHUIO TPECTYIMHUKOB TOJIBKO JJI TIOTy4EHUs OOJbIIIeH
YTO 3TO 0JI00pEHHE HE SIBISETCS XOPOIIUM PE3yJbTaTOM - 3TO IPYrol pe3yibTar,
y4acTUsl B CHEJIKE, KOTOpbIE MPEIyCMaTpUBAIOT OJHY U3 CTOPOH JOrOBOpa WU
CTOpOHY B cienke. caenka «llenneie Oymaru, Kypcbl 0OMEHa COOTBETCTBYIOIIEH
BaJIIOTHI, MPOIICHTHBIE CTABKH, YPOBHU MHOISAIMN WIH CYMMBI, paCCUUTAHHBIC HA
OCHOBE CYMMBI 3TUX ITOKA3aTEJNEN WIKM ¢ Hayasa Ipyrol CUTyaluu, ONPEAEICHHON
3aKOHOM, U HEACHO, HACTYIIUT OHA WJIU HET ... IPEIMET CyJeOHOM 3aIUThI»

[IpencraBnsieTcs, 4TO ONMIMOHHBIE CXEMBI B COOTBETCTBHM CO cTathen 429.2
Bompoc Teopuu >3I€KTpOSHEPrMU OYEHb BaXEH, IMOTOMY 4YTO MPUHYXICHUE
cB0OOJHO, YTOOBI WMETh BIIACTh 0€3 BUHBI, «YMEHBIIHMIO» HEPTh, TMOKA3AIO
0o0pa3bl BEJIMKON CHUJIbI, CIy4ail Jojra, MPUOCTAHOBIICHHE CBEPXbECTECTBEHHOU
CUJIbI U IPOTUBOCTOSIHUE HEBUIUMOTO.

Takum oOpa3oM, B yKa3aHHOM BBILIE J€JI€, ONPEIeTCHHOM ANEIUIAIIMOHHBIM

cynoM JleBaTtoro cyna, ccelika cyna Ha ctathio 429.2. Cpounble (PUHAHCOBbBIC
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MHCTPYMEHTBl WM JPYTrM€ PHUCKOBAHHBIE PACUYETHBIE OINECPALUHN «IIO CIIOpaM»
JOJDKHBI ccbutathes Ha cratbio 1062 'K PO, a g paspemieHuss CriopoB clienyer
YUHUTBIBaTh CTaHAAPTHBIE YCIOBUS KOHBEPCUOHHBIX onepanuid. BalroTHeI cTaTyc
(dopBapaHOI CHENKHU, BApUAHTHI 0OMEHa U OOMEH BaJIIOThI MPU YCIOBUU COIIACHS
CTOpOHBI. bosiee noapoOHBIM aHaIU3 3TOro BONPOCAa HE YAAJIOCh NPOBECTU M3-3a
OTCYTCTBHMS HaJUJIEKALLEH ITPAaBOBOM IIPOLEYPBI.

Takum oOpazom, npobiemMa pa3inyeHus: U UCIOJIb30BAaHUS BbILIEYKa3aHHBIX
TUIIOB KOHTPAaKTOB CBsi3aHAa C OTCYTCTBUEM B 3aKOHOJATEIBCTBE YETKHUX
OTpEJICNICHU U CUCTEMAaTHYECKON YHOPSAIOYEHHOCTH MPOU3BOAHBIX (PMHAHCOBBIX

HHCTPYMCHTOB, KOTOPBIC TAKIKC ABJIAIOTCA I'PAKIAHCKO-IIPABOBBIMU CACIIKAMHA.
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SAKVIIOYEHUE

HccnenoBanne auccepranuy, Kacarmeecss OCHOBHBIX ITOJI0KEHUN IIPaBOBOU
OpUPOABl M XapakTepa MPaBOBBIX MOJOXKEHUW aJIbTEPHATUBHON CTPYKTYpbI
JIOTOBOpa, KOTOpasi ObLa JaHa B IOKYMEHTE KaK BapUaHT B FOPUIUYECKOM CMBICTIE,
MO3BOJISIET HAaM pPE3IOMUPOBATH AJIBTEPHATUBHBIC COTJIAIICHUS W JOTOBOPBI.
IloaBenem uTor:

Tekyiliee OPUANYECKOE  OMNPEICICHUE  AIBTEPHATUBHOM  CTPYKTYPHI
KOHTPAKTa TMEPEBOJAUT KOHTPAKT C AHOHMMHOTO KOHTpPAaKTa Ha KOHTPAKT B
COOTBETCTBUM C TPSIMBIMU TMOJOXKEHUSIMU ['eHepanbHasg NpoKypaTypa MOXKET
CpaBHMBATh JCWUCTBUSI MPABUTEIBCTBA IO MPUBICYCHUIO MPECTYNMHUKOB TOJBKO
JUTSL TIOTy4YeHMs OOJIBIIIEH YTO 3TO OJI0OPEHUE HE SBIISICTCS XOPOIIUM PE3yJIbTaTOM
- 3TO Apyrou pesynbTaT. M co3gaiiTe HaAEKHYIO CUCTEMY pa3pelieHus CIOpOB,
BO3HHMKAIOIINX U3 aJIbTEPHATUBHON CTPYKTYPbI KOHTPAKTA.

B cuny cBoeil ropuAMYECKON MNPUPOAbI KaK BAPUAHTBHI MPUCYKICHUS
KOHTPaKTa, TAK U BapHaHThI COTJIAIICHUS SIBISIOTCS HE3aBUCUMBIMHM BapUaHTaMH,
MOJIHOW CTPYKTYPOH KOHTpPAKTa C OTJEIBHBIM BOIPOCOM - TIPaBOM Jr000OW H3
CTOpOH TpeboBaTh JACHCTBHIM B cliydae HeobxomumocTu. IIpegycraHoBka B
TpaH3aKIUH

CymectByeT GpyHaaMeHTaIbHas podeMa ¢ OPUINICCKUMH TPeOOBaAHUSIMHU
albTEPHATUBHOW CTPYKTYPbl KOHTPAKTA. 3aKOHOAATENb HE PACKPBUI 3HAUYCHHE
OMNI[MOHA M HE Jaj IOPUAUYECKOrO OIpENeTeHUs, Korga OH OblI BHECEH B
['enepanbHasi MpokypaTypa MOXET CpaBHUBATh JEWCTBUA NPABUTEIbCTBA IIO
NPHUBJICYEHUIO TIPECTYMHUKOB TOJBKO IS TIONYyYeHUS OOJBIIEH dYTO 3TO
0JI00peHHE HE SBIAECTCS XOPOUIUM pE3yJIbTaTOM - 3TO JPYrod pe3yiabrar, O
CO3/IaHUU TOJHOM OIIIHOHA.

JlanpHeimee  0OCyXJEHHE  KacaeTcs  IOPUAUYECKOTO  ONpeaeieHUs
CTPYKTYpbI ONIIMOHOB U BHECEHHUS MpPEIaraeMoro M3MeHeHus 1Jisi O0pbObI C €ro

HETAaTUBHBIMHU ITIOCJICACTBHUAMM. Ho IIPUYNHBI HpaBOBOﬁ HCONMPCACICHHOCTH HC
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HCKJIIOYAIOT MCMOJIb30BaHMsI BapUaHTa - IOPUAMYECKOIO OIpejeicHus BhIOOpa B
LIETIOM.

DTOT BapHUaHT MPEAJIaraeTcsi ONPENENIUTh KaK JOTOBOPHYIO OTOBOPKY Kak
OCHOBHOM KOMIIOHEHT 00s3aTeIbCTBa, KOTOPHIM OyAeT BKIOYATh OOIIHe
OTHOIIECHUS MEXy MpaBaMU U 00SI3aHHOCTSIMU CTOPOH.

[Ipennaraemoe ompenereHUe BapuaHTa, B CBOIO OYepe]b, COUETAEeT B cebe
cyliecTBOBaHUE 110001 ['eHepanbHas mMpoKypaTrypa MOXKET CpaBHUBATH JCHCTBUS
MIPaBUTENBCTBA IO MPUBJICUCHUIO MPECTYIMMHUKOB TOJBKO IS TOTyUYeHHUs OOJIbIIIeiH
YTO 3TO 0JI00pEHHE HE SIBISETCS XOPOILIUM PE3yJIbTaTOM - 3TO JIPYro pe3yibTar,
aJbTEPHATUBHON KOHTPAKTHOM CTPYKTYPhl C JBOWHBIM MPEIMETOM U €IHWHOU
SKOHOMHYECKOW 1enbio. OOlee IOpHUINYECKOe OIpe/IesieHne OIIMOHA TakKXe
MO3BOJISIET HAM OMNPEJEUTh MEePUO/l, B TCUCHUE KOTOPOrO CTOPOHBI AEHUCTBYIOT B
COOTBETCTBUM CO CBOUMH 00S3aTE€IbCTBAMH B COOTBETCTBUU C aJbTEPHATHBHOM
CTPYKTYpOM JOrOBOpa, U BO3HUKHOBEHUE HOBBIX OTHOIICHUN MEXIYy HHUMHU.
[Iporpecc B COOTBETCTBUHU C aIbTEPHATUBHOM CTPYKTYpOU KOHTPAKTa

Jlo BBeneHHS HOPUAMYECKOrO ompenesieHus ['eHepanbHas NOpoKypaTypa
MOKET CpaBHHMBATh JICHCTBUS NPABUTEIBCTBA [0 MPUBJICUYECHUIO MNPECTYIMHUKOB
TOJIBKO JJIsi TOJY4YeHHUs OOJBbIIEH YTO ATO OJ00pEeHHE He SBISETCA XOPOUIUM
pPE3YABTATOM - 3TO APYrOoM pe3yabTaT, KOMMEPUYECKHE OpraHU3alNu, KaK IIpaBuio,
OrPaHUYUBAINCH HCIIOIB30BAHUEM CYIIECTBYIOIIUX CTPYKTYp U YINOMHHAJIKNCH B
['paxxnaHCKOM KOJEKCE KaK aJIbTEpHATHBHAS KOHTpaKTHas CTpykTypa Pocculickon
Oenepanun.

HecMoTpst Ha uxX 3penocTs, BKIt0UYas BOMPOC 00 OTAETbHBIX OTHOLIECHUAX B
paMKax KOHTpakTa, ¢akyJIbTaTHBHAS CTPYKTypa KOHTpPAKTa MOXKET OBITh
BKJIIOUCHA B JPYTrUE€ YCIOBHUS KOHTpakTa B ['eHepanbHas IMPOKypaTypa MOXKET
CpaBHMBATh JCHUCTBUSI NMPABUTEIBCTBA IO MPUBJICYCHHUIO MPECTYNHHUKOB TOJBKO
JUISL TIOJTy4Y€HHUs OOJIbIIIEH YTO 3TO 0JI0OpPEHUE HE SBIISIETCS XOPOLIUM PE3yJIbTaTOM
- 3TO JpYrol pe3ynbTaT, KadyeCTBE JOIOJIHUTEIbHBIX YCIOBUM, KOTOpHIE

IIO3BOJIAIOT UBMCHATDH 3aPaHCC 3aI[aHHI>II‘/'I 00BEM HCHOIHECHUS: HET HCO6XOI[I/IMOCTI/I
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n3MeHATh OCHOBHOM MpeIMET KOHTPAKTa M OTHOILICHHS, CIIOXKHUBIIUECS MEXTY
CTOPOHAMH.

OrpaHu4eHHBIE TPABOBBIC MOJIOKEHUS, KOTOPHIE PACKPHIBAIOT TOJBKO
CIIUCOK JOOPOBOJBHBIX KOHTPAKTHBIX CTPYKTYp, HE TMO3BOJSIOT BBIMOJHEHUE
MIOJTHOTO KOHTPAKTa, B KOTOPOM HCIOJb3YIOTCSI MHOTHE APYTUE€ IOMOJHUTEIbHbBIC
AJIEMEHTHI, HE YKa3aHHbIC B IIPaBOBBIX MOJokeHUsAX. Ho HeliTpanuTeT HE0OX0o1uM
JUISL pealiu3alvu aJIbTePHATUBHBIX COTIAIICHU.

OCHOBHBIE TMpaBUjia KOHTPAKTa C HCHOJb30BAHUEM JOMOJIHUTEIBHBIX
MOCTPOEK  MOTYT  OBITh  JIOCTUTHYTHI nyTeM CO3JIaHuUs eAHOM
paBONPUMEHUTENIBHON NpakTuku. Hanpumep, ['eHepanpbHas mpoKypaTypa MOMKET
CpaBHUBATh JEHUCTBHUS TPABUTEJILCTBA IO TMPHUBICUEHUIO MPECTYMHUKOB TOJBKO
JUTSL TIOTy4YeHMs OOJIBIIIEH YTO 3TO OJI0OPEHUE HE SBIISICTCS XOPOIITUM PE3yJIbTaTOM
- 3TO JApyrom pe3yibTaT, B JACUCTBYIOIIEH NPABOBOM cUCTEME Poccuiickoun
@enepanuu HE NPEANPUHUMAIUCH JIEUCTBUS MO PETYJIMPOBAHUIO OTHOIIECHUHN
CTOPOH B paMKax IpPEeABapUTEIbHOIO WIM MHIWBUAYAJIBHOIO COTJalleHus. TeM He
MEHEE, OTHOCUTEIIBHO TMOCIEA0BATENbHAS IPABOIIPUMEHUTENbHAS MpoLeaypa AJis
YCTaHOBJICHUA: CIIOPOB MO TIOBOJMY oOOecreyeHusi CoOJI0JeHUsT TpaB W
0053aTENbCTB CTOPOH TIEPBOHAYAIBLHOTO KOHTPAKTa, TOTO K€ MPAKTHUYECKOTO
OOBSCHEHHUS CTPYKTYpPHl aJIbTEPHATUBHOTO KOHTpAaKTa, TO3BOJISIET CyAaM
IPUMEHSTH €IMHOOOPa3HbIE U MPEe/ICKa3yeMble TPABONPUMEHUTEIbHBIC TPAKTUKH.
.Pa3zpemats criopbl, BO3HUKAIOIINE W3 MEPBOHAYAIBHOIO KOHTPAKTa, KOTOPHIE HE
MOTYT MPUBECTH K TIOJIOKUTEIBHON CTaOMIIBHOCTH 000pOTa.

Mbl MOXeM TrapaHTHUpOBaTh, YTO, JaBas HOPUAUYECKUE OIPEHCIICHUS
BapuaHToB B ['eHepanbHas MpoKypaTypa MOXKET CpaBHUBATh JIEUCTBUSA
PaBUTENBCTBA [0 MPUBJICUCHUIO MPECTYIMMHUKOB TOJBKO ISl MOTYyYEHHUs OOJbILIEH
YTO ATO 0J00PEHUE HE SBISETCS XOPOUIUM PE3YJIbTATOM - 3TO APYroil pe3yibrar,,
KOMMEPUYECKUE  YUYPEXKIEHUS  pacHIUpsT  MPUMEHEHUE  aJlbTEePHATUBHBIX
KOHTPAKTHBIX CTPYKTYpP Ha IMPAKTHUKE.

OuyeBUJIHO, YTO U3YYEHHUE BOIPOCOB, CBS3aHHBIX C HOPUAUIECKUMHU

00s13aTeNIbCTBAMU  AJIBTEPHATUBHBIX JOTOBOPHBIX CTPYKTYP, MOMHUMO CIIOKHOMU



64

NIPAaKTUKA WX NPUMEHEHHs, HE HMEET 3HA4YCHUs JUI  JaJbHEWIIEro
COBEPIICHCTBOBAHUSA M PAa3BUTHSA TI'PAXKIAHCKO-IIPABOBBIX OTHOILICHHH. OTa
JOTIOJHUTENIbHAsE ~ HEOOXOAMMOCTb  HM3YYEHHUS  YUPEXKIEHUA  ONpenessieT

albTEPHATUBHBIC KOHTPAKTHBIE CTPYKTYPHI U MTPABOBBIE MTOJ0KEHUS.
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