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BBEJAEHUE

Cembe u Opaky, ¢ TeX IOp, KaK OHM BO3HHMKJIM M IO HACTOSIIEE BpPEMS,
yaensercs 00JIbIIOE BHUMAHUE CO CTOPOHBI FOCYJapCTBa, YUEHBIX, FOPUCTOB. DTO
MOKHO OOBSCHUTH UX OTPOMHBIM 3HAUEHHUEM M OXBATOM OOJIBLIOTO KOJIHYECTBA
chep B xku3HU 4enoBeka. ColMayibHasi MOJUTHKA, B OOJBIICH CTENEHHU, yAeNseT
CBOC BHUMaHHE ceMbe U Opaky. JltoOboe e€ HampaBieHUE TPYIHO OBLUIO OBl
npencTaBuTh 0e3 3Tux siBneHui.CeMbsi cocpeloTounsia Ha cebe HCTOPUYECKHE,
HPKOHOMHUYECKHUE, UHAUBUAYAJIbHbBIE U JTYXOBHbBIC ATAalbl KU3HU JIIOJICH, YTO BHOBb
MOJTBEPXKIAET €€ OOJBIIYIO0 3HAYUMOCTb.

[TpaBoBoe perynupoBaHue MpeKpalleHus Opaka Bcerga HaXxOAWJIOCh B
LEHTPE BHUMAaHUS KaK YUYEHBIX-TEOPETUKOB, TaK U IOPUCTOB. AKTyaJIbHBIMU 3TH
BONPOCHl OCTAIOTCA M Temepb, Korga B Poccum (Gopmupyercs rpakIaHCKOE
oOIIECTBO, KOIJla Halle rocyJapCcTBO CTajl0 Ha MyTh HMHTETpalMd B MHUPOBOE
cooO1rectBo. ['ocyaapcTBO M OOIIECTBO BIOJIHE 3aKOHOMEPHO YACNSIIOT 0co00e
BHHUMAaHHE PELICHUIO0 BOTIPOCOB YKPEIUICHUsT OpaKa, MOCKOJIbKY COXpaHEHUE CEMbHU
ABJISIETCSI HEOOXOJUMBIM YCIIOBUEM DPAa3BUTHUS MHOTMX JIPYTUX OOIIECTBEHHBIX
OTHOULIEHHUM.

Pa3Boj - 310 pacTop)keHue Opaka MEXy Cylnpyramu, U B HallleM MHUpE JUIs
OOJBIIMHCTBA 3TO SIBJIEHUE CUUTAETCS HOPMAJIbHBIM U MPUEMIIEMBIM, OJHAKO B
OpOLUIOM JJisi pa3Boja HeoOxoauma Oblia BecKas MpHUYMHA, Jaxe 0100peHHe
LHepkBU. Takke CTOMT OTMETUTH, 4YTO, HAampuMep, BO BpeMmeHa Pocculickon
Nmriepun pacTOprHyTh Opak MOKHO OBLIO TOJIBKO IPH HAIMYUU HE TOJIOCIOBHOTO
OOBHHEHHS B TPENtOOOESHUU, a B JIOKa3aHHOM, TakXe Kak U B OOBHHEHHH B
JBOCXKEHCTBE. Takke MNPUYMHONW pPa3BoAa MOIJIO ObUIO TOCHYXHUTh IKEJTaHHUe
OJIHOTO W3 CYIpPYroB HNOWTH B MOHAaxu WIM MOHAaxWHHU, HO IPHU YCIOBUH, YTO Y
cynpyroB Her paereil. Cieqyer OTMETHThb, 4YTO IPUYMHOM HU3KOIO YpPOBHS
pa3BonoB B Pocculickoin mnepun sSBISAIOCH TO, YTO CYNPYT WM CyHpyra 1o 4eu
NpUYMHE MIPOUCXOMIO pacTopkeHue Opaka, 6onee He Mor(Jia) BCTynaTh B HOBBIi

OpauHbIi COI03.
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Cnenyer oTMETHTh, UTO BIIOCIEIHHUE Tojabl B Poccum HameTuiaach 4eTkas
TCHJICHIIUS M3MEHCHUS CEMEHHO-OpavyHbIX OTHOIICHMM, BIIEKYyIIas K pacraay
CEMbH, UTO aKTyaJIU3UPYEeT HEOOXOAUMOCTh JTOKTPUHAIIBHOTO aHajlu3a MHCTUTYTA
pacTopxeHust 6paka. [Ipu 3TOM, HU YTrOJIOBHO-MCTIONHUTEIHFHOE 3aKOHOIATEITHCTBO
P®, Hu cemeitHoe 3akoHOHATenbCTBO P@D He ycTaHABIMBAIOT NPENATCTBUU K
pacTop:KeHUIOOpak ¢ JMIAMH, OCYXJCHHBIMHU K JIMIICHUIO CBOOOABI U
OTOBIBAIOIIMMHU HaKa3aHHE B MeCTax JIHIIEHHS cBOOOABI, Oojiee TOrO,
npeayCMaTpUBAIOT YIIPOIICHHBIC MPOIEAYPhl PACTOPKEHUs Opaka C ydyacTHeM
OCY>XJ€HHOI'0, TOTJIa KaK KOMILJIEKCHBIX TEOPETUUYECKUX HMCCIETOBAHUN JTaHHOTO
BOIIPOCA HE TPOBOUIIOCK.

CouunanbHasi 3HaUUMOCTh M3YYEHUSI PACTOPKEHHUSI Opaka C ydyacTHEM JIHII,
OTOBIBAIOIINX HaKa3aHWe, MPEIONPeaesieTCss HEOOXOMUMOCThIO YIIIyOJICHHUS
TEOPETUUYECKUX 3HAHUM, COBEPIICHCTBOBAHUS 3aKOHOJATEILCTBA U MPAKTUKHU €0
MIPUMEHEHUS B OTHOILICHUHU JIUI], OTOBIBIIIUX HAKA3aHUE B BUJIC JIUIIEHUSI CBOOO/IBI,
YTO CBHUJETEIBCTBYET O KOMIUIEKCHOM XapakTepe HW30paHHOM TEeMbl U
00yCTIOBIIMBAET €€ aKTyaJIbHOCTb.

OOBekT paboThl — OOIIECTBEHHBIE OTHOIIEHHUS, CKJIAIbIBAIOIINECS IPU
pacTop)KeHUU Opaka ¢ y4acTHEM JIMI], OTOBIBAIOIIMX HaKa3aHWE B BUJIC JIMIICHUS
CBOOOJIEI.

[Ipeamer paboThl — MPaBOBBIE HOPMBI, 3aKPEIUICHHBIC ¢ 3aKOHOIATEIIbCTBE
P®, perynupytoiirie 0oCHOBaHUS, MOPSIOK U MIPABOBBIEC MOCIEICTBUS PACTOPKEHUS
Opaka C OCYXICHHbIMH K JIMIICHUIO CBOOOJBI, a TaKXKe JOKTPUHAJIbHbBIC
UCCIICIOBaHMUS ¥ TTPABONPUMEHUTEbHAS MTPAKTHKA M0 YKa3aHHOMY BOIIPOCY.

[lens pabOTHI —TEOPETUUYECKUIN aHAIM3 JACHCTBYIOIIETO 3aKOHOJATEIbCTBA
P®, perymupyromero HHCTUTYT pacTOpPKEHUs Opaka ¢ y4acTHEM OCYXICHHOTO K
JUIIEHUIO CBOOOJBI M TIPAKTUKH €ro NpPUMEHEHMs, a Takke BbIpaboTKa
MPEITIOKEHNUM IO COBEPIIEHCTBOBAHUIO CEMEMHOTO U YTOJIOBHO-UCITOIHUTEIIHBHOTO
3aKkoHogaTenbcTBa POD.

JIns peanuzanu  MOCTABJICHHOW 1€MW ObUIM TIOCTaBJICHBI CJICIYIOIINE

3aJa4du.
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- paccMOTpeTh CEMEWNHO-MPABOBOM CTATYyC OCYXAEHHOro K
nvweHunto ceoboapbl;

- H3YYHTh IIPABOBYIO MPHUPOY pacTop:keHus Opaka B Poccun;

- TMpOaHAJIU3MPOBATH IMPOIECC PACTOPKECHHS Opaka ¢ OCYXXJICHHBIMH K
JUIIEHUIO CBOOOIBI B OpraHax 3arca;

- TPOAHATU3UPOBATH TPOIECC PACTOPKEHUS Opaka C OCYXICHHBIMH K
JIUIIEHUIO CBOOOIBI B CY/IE.

TeopeTnueckoi  OCHOBOM  MCCJIEAOBAHUSL  SIBIIAIOTCS  TOJIOXKEHHS,
coAepKalecss B TPyJlaX YUEHBIX-IOPUCTOB, 3aHUMABIIMXCS HCCIEIOBAaHUSIMU B
obyactu ceMmeitHOro mpama, Takux kak M.B. AHTokonbckas, A. boponankos, A.
Jxannsepu, A.S. I'pumko, B.B. Peibakos, M.JI. Jlo6peiauna, JI.B. Makynuna,
A.M. HeuaeBa,JI.M. IluenunneBa, H.H. Tapycuna u np., a Takxke OTHEIbHBIE
CTaTbU, TOCBSIIEHHBIE MPABOBOMY MOJIOKEHUIO OCYXKJICHHBIX, KaK CYOBEKTOB
CEMEHHBIX OTHOIIEHWUH. OMIUPUYECKYI0 0a3y HCCICIOBAaHUS COCTABUIIH
MaTepuaigbl CyneOHOW MPaKTUKU [0 PACTOPKEHHIO Opaka ¢ ydacTHEM JIHII,
OTOBIBAIONINX HaKa3aHUE B BUJC JIMIICHHUS CBOOOIBI.

HopmatuBHyro 06a3zy wuccienoBanus coctaBisaoT: Koactutymus PO,
Cemeiinpiii kogekc P®, YromoBHO-MCHOTHUTEIBHBIM Kojekc P®d, a OcHOBHI
3aKoHozarenscTBa Poccniickoii @enepanyn o Hotapuare', [IpaBuiia BHYTPEHHETO
PACIIOPAAKA UCIIPABUTENLHBIX YUPEKICHHIA".

MeTonO0MOrHYeCKy0 OCHOBY HCCIIEJAOBAHUS ONPEACTUIA COBPEMEHHBIE
METOJbI TIO3HAHWSA, & HMMEHHO: HCTOPUKO-TIPABOBOW, CPaBHUTEIILHO-IIPABOBOM,
METO/]I aHaJIM3a U CUHTE3A.

Crpykrypa paboThl. BeimyckHas KBainduKalmoHHas padOTa COCTOUT W3
BBEJCHUS, JIBYX TIJaB, pa3JeleHHbIX Ha maparpadpl, 3aKJIIOYCHHUS, CIIUCKA

HCII0JIB30BAHHBIXNCTOYHUKOB.

! OcHoBbl 3akoHOAaTENLCTBa Poccuiickolt Meneparuu o Hotapuate, yTB. BC PO or 11.02.1993 Ne 4462-
1 // Begomoctu CHJ] u BC P®. 1993. Ne 10. Cr. 357; CIIC KoucyabranT [Lmtoc.

2 06 yTBepxkaeHnH [IpaBuil BHYTPEHHETO PACIIOPSIKA MCIIPABUTEIBHBIX YUPEXKICHHN: IPpUKa3 MUHIOCTA
Poccum ot 16.12.2016 Ne 295 — DnexTpoHHEIH pecypc:http://www.pravo.gov.ru
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I'VIABA 1. TEOPETHUYECKHME OCHOBbI HWHCTUTYTA
PACTOPKEHUS BPAKA C YYACTHUEM JIMI, OTBbBIBAIOIIUX
HAKA3AHUE B BUJE JIMIIEHUA CBOBO/1bI

1.1 CemeiiHO-IIPABOBOI CTATYC OCYKACHHOI0 K JTHIICHHIO CBOOOIBI

Cr. 2 Koncruryuuu P®® uznaraer Ham 0 TOM, 4TO BBICHIAS LIEHHOCTh — JTO
npaBa U cBOOOBI UeIoBeKa U rpaxkaanuHa. [Ipasa u cBob6oa TMYHOCTEHN, KOTOpBIE
HAXOJSTCS B MECTax JIMIIEHUSI CBOOObI M OTOBIBAIOT HAaKa3aHUE 3a TE€, WA UHBIE
[IPAaBOHAPYLICHUSA, TAKXKE SBISAIOTCA BBICIIENM LEHHOCTBIO, COIVIACHO JAHHOMY
3aKoHy.’

B mecrtax numeHuss cBOOOBI BCErJa yCTAHABIMBAETCS MPABOBOM PEKUM,
IIPU KOTOPOM, OCY’KJIEHHBIE JIMIAa UCIIOJIHAIOT CBOU OOS3aHHOCTH, HO, IIPU 3TOM,
COXpaHSI0TCS U MpaBa YeJoBeKa, OTObIBAIOIIEro HakazaHue. [IpaBoBoil pexum, B
NEPBYI0 O4Yepelb, HEOOXOIMM [UIsl JOCTUXKEHHUS TIJaBHBIX LEJeH, KOTOphIe
pecienyeT Haka3aHWue — OJTO UCIPABICHUE TIpaXJIaHWHA WIM YeJIOBEKa.
OcyXaeHHas JUYHOCTh 00si3aHa COOMIO/AaTh IPABOBOE IIOJOKEHHUE, KOTOPOE
HAIIpaBJICHO HA BOCIMUTAaHHWE, OCO3HAHUE W HCIIOJHEHHUE YBAXKECHHUSA K JPYyIUM
JIML@AM U 3aKOHOJATEIbCTBY.

Bo Bpemsi oTObIBaHMSI Haka3aHHs, IpaBa U CBOOOJIBI YEJIOBEKAa U Tpa)KAaHUHA,
YCTaHABIIMBAIOTCA C MOMOIMIBIO MPABOBBIX HOPM OCYXXKIEHHBIX B Poccum u Oepyt
CBOE Ha4yaJlo U3 OOILIEro cTaTyca 4eJ0BeKa.

Ecnau roBOpUTH O MPaBOBOM CTATyCE Ipa)KJaHWHA U YEJIOBEKAa, TO MOYKHO
oOpatutbcs K TpeM (opmaMm, KOTOpbIE SBISIFOTCS 0OwmenpuHAThiMU. K HUM
OTHOCATCA: CIEHAIbHbIA OOLIMH NpPaBOBOM cTaTyc, OOIIMIl MpPaBOBOW CTAaTyC M

VHJIMBU1YaJIbHBIM TPABOBOM CTaTyC JINYHOCTH.

* Koncturynusi Poccuiickoit @enepaunn [Tekct]: [mpunsta 12. 12. 1993 r., 14 mapta
2020 r.] //Poccwmiickas razera. - 1993. — 25 nexaOpsi; Poccuiickas razera. — 2004. — 21 mapra;
Poccuiickas razera. — 2020. — 3 urosns.
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OcTtaHoBUMCST ~ Ha  CHEIUAJIBHOM  I[PAaBOBOM  CTaryce,  KOTOPBIA
[IPEeyCMaTPUBAET IPABOBOE IOJIOKEHUE JIML, HAXOJAUIMXCS B MECTAX JIMIICHHUS
CBOOOJBI. DTO SABISAETCA OAHUM U3 €0 INIaBHBIX (YHKLHUM.

JIuma, KOTOpbIE TNPHUBJICUEHBl K OTOBIBAHUIO YTOJIOBHOTO HAKa3aHHs, HE
nepecTatoT ObITh TrpaxkaaHamu Poccuu. OTo mpegycMarpuBaeTcs ClielUalbHbIM
MIPaBOBBIM CTATyCOM, B BUJY TOTO, YTO OH, B CBOIO OYEpE]lb, OCHOBBIBAECTCS Ha
00111eM, KOTOPBIM YETKO 3TO perJaMeHTHPYET.

['MaBHBIMU TpPUHIMOAMH, B OTHOIICHUM JIML, HaXOJSAIIMXCS B MeCTax
JMILIEHUsT CBOOOJBI, SBISAIOTCA T'YMaHU3M M JI€MOKPATHU3M. DTO YCTaHOBJIEHO B
MEXIYHAapOJIHBbIX aKTax, KOTOpble MX YycTraHaBiuBaroT. (CienoBaTenapHoO,
COXpaHEHUE TPaKJIAHCTBA OCYKIEHHBIX JIAI[ SIBISETCA 3HAYUMBIM IPUMEPOM
peau3anuy JaHHBIX TPUHIUIIOB,

['ocynapcTBo, B MONHOW MEpPE, CTPEMHUTCS K TOMY, YTOOBI HaKa3aHUE UMENIO
BBICOKMI YPOBEHb BOCIIUTATEIBHOTO MOTEHIMANA, [I03TOMY, COXPAHHB 3a JIMIIAMH,
COBEpIIMBIIMMU MPECTYIUIEHUS, TPaXXIAHCTBO, YKPEIUIAET UX TPAKIAHCKUE U
HPABCTBEHHbIE UYBCTBA.

CoxpaHeHHMe TpaXIAaHCTBA JUIsl JIML, KOTOPbIE MNPUBJIEYEHBI M OTOBIBAIOT
YTOJIOBHOE HAKa3aHME, pacCMAaTpUBAETCA M C JAPYrol CTOpoHbl. TO €CTh, OHM
MMEIOT  MpaBO  MOJb30BATBCSI ~ BCEMU  OOMIETpaXJTaHCKUMHU  IIPaBaMH,
YCTaHOBJICHHBIMU B 3aKOHOJaTeNbcTBE PD, a TakKe W BBIMOJIHATH 00s3aHHOCTH,
KOTOpBIE OIPEENIEHbI A1 Irpaxaad. OCyXI€HHOE JUI0, UMEET IPaBo 0€3 0COOBIX
OrpaHUYCHMI MOJIb30BaThCA MPAaBaMU B CIEAYIOMMX cdepax : TpyoBas, OpayHo-
ceMmeiiHasl, cepa Hacaea0BaHUs U UHbIe cPepbl. Eciu B Haka3aHUU OCYKJIEHHOTO
HET MOJHOM H30JSIUM OT OOILIeCTBa, TO OH HECET 3a CO0OM HOPUINYECKHE

00s13aHHOCTH U HaJIEJIeH OOIIeTPaKTaAHCKUMU TTPaBaAMHU.

* O xapakTepe COOCTBEHHOCTH JIMI, OCYXJIEHHBIX K JIMIIEHUIO cBoOoabl //
[uBmiuctuueckue 3anucku: I[Ipobrembl KoaupHUKAIMKM TPakKJaHCKOTO 3aKOHOAATENbCTBA B
Poccutickoit ®eneparuu / [lox pen. B.A. Peibakoa, A.S. I'pumiko. - M.: FOpuct, 2014. — Beim.
5.—C.23.
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[Tomumo TOrO, uTO NUIA, OTOBIBAIOLIME HaKa3aHUE, HAJEJICHBbI IpaBamH,
KOTOpBIE MpPHUHAJUIEKAT OOLIEMY IpPaBOBOMY CTaTyCy, HMMEIOT M HEKOTOpbIE
OrpaHUYEHMs] B TOJb30BAHWU BBIIIE IMPEACTABICHHBIX NMpaB U cBOOOA. MOXKHO
CZEJIaTh BBIBOJ, YTO OCY’KJEHHBIE JINIIA, UMEIOT IIPABOOIPAHUYEHUS, OTHOCSIIHECS
K OOIIErpak/IaHCKOMY CTaTycCy.

Cr. 55 4.3 Konctutynuu Poccuiickort denepanny NOCTaHOBISAET O TOM, YTO
IPAHUIbI, HA OCHOBAaHWU KOTOPBIX HA3HAYAIOTCS T€ WJIM MHBIE OTPAaHUYEHUS JIUILA,
OTOBIBAIOILIETO HAKAa3aHUE, YCTaHABIMBAET (efiepalibHbIi 3aK0H. 3a (eaepaibHbIM
3aKOHOM OCTaeTCs MPaBO OIPAHMYEHUS OCYXICHHBIX, B TOM CTEIEHH, B KOTOPOI
HE0O0XO0AMMO 00€ecrednTh 0€30M1aCHOCTh rOCYAapCTBa, APYTUX I'pax/iaH, 3alllUTHTh
HPABCTBEHHOCTb U KOHCTUTYILIUOHHBIN CTPOMU.

Heobxonumo cka3aTb O TOM, YTO HHCTUTYT YIOJOBHO-HCIIOJIHHUTEIBHOIO
IpaBa OCYKJEHHBIX — 3TO MX IPAaBOBOE MOJOXKEHUE. PaccMOTpuM MpaBOBYIO
3HQYMMOCTh JAHHOTO MHCTUTyTa. Haka3zaHume, KOTOpoe NpeaycMaTpUBAET MOJ
co00¥1 YTroJIOBHYIO OTBETCTBEHHOCTb, SIBIIIETCA CAMOU TSKKOU (popMoil HakazaHws,
KOTOpasi BJE€YeT 3a cOoOOM OoiblliMe W3MEHEHUS M OrpaHWYEHHUS B MPABOBOM
cTaTyce uejoBeka u rpaxknannHa P®. Kapa mpencraBiser co0oil CyIIHOCTH
YTrOJIOBHOTO Haka3zaHus. OHa 3akioyaeTcss B OrpaHUYEHMHM IpaB U CBOOOJ
OCY>XJEHHOU JINYHOCTH.

Kaxk mb1 yxe roBopuiiu, cornacHo cT. 2 Konctutynuu PO, nis rocynapcrsa
npaBa U CBOOOJBI YeJIOBEKA M TpakJIaHWHA MPEJICTABISAIOT BBICHIYIO LEHHOCTb.
OTO TOBOPUT O TOM, YTO BCE 3aJa4Md M, BO3HHUKAIOIIHUE MPOOJIEMBI, 1O MOBOAY
OTrpaHUYEHMI MpaB, cBO0O U (hopMe HaKa3aHUs PEIIatoTCs B Ipeiesax MpaBoBOrO
MOJIOXKEHMSI JIMIIa, OTOBIBAIOIIIETO HaKa3aHUE.

[IpaBoBOE MOJIOKEHUE UL, KOTOPHIM HAa3HAYEHO YTOJIOBHOE HAKa3aHHUE,
ABJIIETCSl 00S3aTEIbHBIM K YUETy M aHaJIu3y. DTO NPESyCMaTpPUBAET JTOCTUKEHUE
HanOOJIbIIEH MPOAYKTUBHOCTA MNpPU HCIOJIHEHUM HAaKa3aHUd M, B HEKOTOPBIX
Clly4asiX, HMCIPAaBUTEJIBHOTO BIUSHUA. MOXXHO CKa3aTb O TOM, 4YTO IIPaBOBOM
peXUM, TMpPU KOTOPOM OCYXKIEHHBIM Oyner oTObIBaTh CBOE HaKa3aHUE,

IpeaycMaTpuBaeT oO0sA3aTEeNIbHYI0 pealn3alrio IMPEJOCTABICHHBIX €My NpaB H
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UCIIOJTHEHUE 00S3aHHOCTEN. DTO SBJSETCS TJIaBHBIM 3BE€HOM B JOCTH)KCHUU Lieei
1 33/1a4, KOTOPbIE MPECIIeyI0TCS pY Ha3HAYEHUH HaKa3aHUsL.

Ecnu ocraHoBUThCS Ha cepe MpaBOOXPAHUTENbHBIX OPraHOB, TO MOYKHO
cienaTb BBIBOJ , YTO CHJIa COLMAJIbHO-IPABOBOTO HMHCTUTYTa YeENOBEKa H
rpakJjaHuHa, OTOBIBAIOIIEIO YTrOJIOBHOE HaKa3zaHWe, B MOJHOW Mepe, HE peuiaeT
3a/layy ¥ 1eJI1 JaHHOU 1eATEeITbHOCTH.

Mpbl uccnenoBalii  CEMEWHYK oTpacib CyOeKkTa IPaBOOTHOIICHHM.
Hekoropble aBTOpbl, B CBOMX paboTax, paccMaTpUBAaIOT CYOBEKT CEeMEHHBIX
MPABOOTHOUICHU, HAPSAAY C TpakaaHCKUMU. OHU OOBSICHSIOT 3TO TEM, YTO CEMbs
SBJISIETCS Pa3/IeJIOM OTPACIIM I'Pa)JAaHCKOIro MpaBa U UMEET CBOE HA4ajo C HUM B
COBOKYMHOCTH.

CemeliHblil CyOBEKT MPABOOTHOILIEHUH HECET B ce0e IOPUIUYECKYIO CUITY, a
3HAUUT HAJENSeT TpaXJaHWHA TNPABOM Y4yacTUs B CEMEUHBIX OTHOILICHHUSX.
CrnepnoBareinbHO, JHIa, KOTOPbIE OTOBIBAIOT HAKA3aHHE, UMEIOT JIMYHOE MPaBO Ha
OCYILIECTBJICHUE CEMENHBIX MpaB U OOA3aHHOCTEH, UMEETCsS BBUIY, CyOBEKTHBIX.
Ocy:XJIeHHOM JIMIIO SIBJISIETCA CYOBEKTOM MPABOOTHOILIEHUN B CEMbE.

Hccnenyst HaydHylO JIMTEPATypPy, BBIACHUIOCH, YTO BOIPOCHI O CTPYKTYpe
CEeMEMHON MpaBOCYOBETUBHOCTH JI0 CHUX IOP PACCMATPUBAIOTCS C Pa3HbIX TOYEK
3peHus, MO- Pa3HOMYy OOCYXAAOTCS TEMH WJIM MHBIMH aBTOpamu. OIHH aBTOPSI,
paccMOTpenu B JIaHHOM cdepe J1Be COCTaBHBIE YAaCTH — 3TO JEECHOCOOHOCTh U
paBOCHOCOOHOCTh.  Jlpyrue ke CUMTalT, YTO CTPYKTypa CeMeHHOM
paBOCYOBEKTUBHOCTH HE MOXKET OOOUTUCH U 0€3 AEIUKTOCIIOCOOHOCTH, TO €CTh
CHOCOOHOCTH JIMIAa HECTU OTBETCTBEHHOCTD 3a IPUYMHEHHBIM UM BpEI.

YTouHeHHe  colepKaHUs U CTPYKTYpbl  ceMelHoro  cyObekTa
IPAaBOOTHOUIEHUM, TpeOyeT  TIIATEIbHOTO  PACCMOTPEHMsI  KaXAOro U3
npencTaBieHHbx  onemMenToB. Ob6parusmmcs k CK  P®°0buio  00Hapy»keHO

OTCYTCTBUE TpPAKTOBKH CEMEWHOM MPaBOCIOCOOHOCTH Ha 3aKOHOJATEIbHOM

‘Cemeitnbiil koniekc PO: [penepanbhbiil 3akoH ot 4 mast 2011 r.] (c u3M. Ha
6.02.2020 r.) // Poccutickas razeta. - Ne 97. — 06 mas. — 2011; Poccuiickas rasera.
—2020. — 8 depats.
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ypoBHe. Ha 3aKkoHHOM OCHOBaHMU omnpejenenue nosicasercs B ¢r. 17 TK PD°u
TPAKTYETCsl KaK KaK CIOCOOHOCTh CyObEKTa MMETh I'PaKJAHCKHUE IpaBa M HECTU
oOs3aHHOCTH. ClEIyIOIUM 3TanoM, JUJIsl ONPENENIECHHsS] CTPYKTYypbl CyOBEKTa
CEMbH, HEOOXOIWMO BBISICHUTh HWMEET JIM OTHOIICHHE CEMEHHOE TMpaBo K
rpaXKJaHCKOMY, JIUOO K€ SIBJISETCS caMOCTosITeNIbHOM cpepoil. Kak cka3aHo BhlllIe,
PN  aBTOPOB HMKAaK HE CBS3BIBAIOT TPaXJAAHCKOE IIPaBO C CEMEUHBIM,
OPUEHTHUPYSCHh Ha «AHAJIOTUIO 3aKOHAY.

[pyrue ydeHble, CUYMTAIOT MPABUIBHBIM OTHECTH CEMEMHOE IIpaBO K
BBITEKAIOIIEW OTpaciau U3 rpaxaaHckoro. CreaoBaTelbHO, HAYYHBIE TPY/IbI
pa3HbIX aBTOPOB, F'OBOPST O TOM, YTO «CEMENHOE MPaBO MMEET HEKYIO CBSI3b C
rpakJaHCKMMH MIPABOOTHOIIEHUSAMU, HO U, KAXKJ0€ U3 HUX B OTACIBHOCTH, TaK KE
MOKET PAaCCMaTPUBATHCS U UMEET CBOIO COOCTBEHHYIO CTPYKTYPY».

OOparumcs k Tpyaam M. B. Auntokonbckoil. [Ipodeccop moanepxkuBaet
aBTOPOB, KOTOpbIE OOBENUHSIOT JlaHHble TOHATUS. Mapuss BanumoBHa
paccka3blBaeT, YTO B TPAXJAHCKOM M CEMEHHOM MpaBe €IWHAas TPAKTOBKA
IPABOCIIOCOOHOCTH, CJIE€I0BATENbHO, OJJHO BhITEKAeT U3 apyroro. B tpynax O. T
KOpbeBoit MBI MOXXEM 3aMETUTh CICAYIONIYI0 TOUYKY 3pPEHHS: «HEOOXOIUMBI
YTOYHEHHS B CEMEWHOM IIpaBe, MO MOBOJY OCOOCHHOCTEH CEMEWHO-IIPaBOBBIX
OTHOIIEHUI.

SAauc PobGeproBnu Bebepe, B cBoux paboTax, TakXKe MPOBOINT
MCCJIeI0BAHKE TI0 MOBOY IPABOCIOCOOHOCTH B IPAXKJAHCKOM M CEMENHOM IIpaBe.
BeOepe BbIICHUI, YTO MPaBOCIIOCOOHOCTh B CEMEWHOM IPaBE — 3TO «CIOCOOHOCTH
UMETH TpaBa U 00s13aHHOCTH UMYIIIECTBEHHbIE U HEUMYIIIECTBEHHBIE, CIOCOOHOCTD
COBEpIIaTh CEMEWHO-IIPAaBOBbIE aKTBhl, KOTOpBIE, COOTBETCTBEHHO
MpeayCMaTPUBAET 3aKOHOIATENLCTBO Poccuiickon denepanum.

MoxHO cnenaTh BBIBOJBI O TOM, YTO JHIA, OTOBIBAIOIIME HAaKa3aHUE,
HAJICJICHbl KaK CEMEWHOM, TaK M TPaKJAaHCKOM MPaBOCIOCOOHOCTHIO, TaK Kak

HHUKTO HC BIIPABC JIMIIHUTHb HUX ﬂaHHOﬁ crocoonoctH. CoriacHo 3daKOHOAATCIbCTBY,

¢ T'pakmaHcKmii KOJEKC Poccuiickoii denepanuun (dactp nepBas): (henepambHBII
3akon: ot 30.11.1994 r. // Poccmiickas  razera.-1994.-8  nexabps;  Poccuiickas  rasera.
— 2015. - 15  wurons; Poccuiickas razera. — 2019. — 4 urons.
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OHAa HAUYMHAETCS C POXKJICHUSA, a 3aKAHYMBAETCSA TOJIBKO cMmepThro. Hexoropeie
aBTOPBI, B CBOUX HUCCIIEIOBAHUSAX 3aMETUIIU, YTO, BCE-TAKH, C BO3PACTOM CEMEUHAs
MPaBOCIIOCOOHOCTh PACHIUPSETCS B CBOMX BO3MOXKHOCTSIX, XOTh M HAYMHAETCSI OHA
C POXKJICHUS.

[TomBeaeM WTOr BCEro BBINIE CKa3aHHOrO. JIWIa, OCYXICHHBIE W
OTOBIBAIONIME HAKA3aHUE B MECTaX JIMIICHUS CBOOO/IbI, HAJIEJIEHbI BCEMU ITpaBaMHU
U oOs3aHHOCTSIMH Tpaxaadn. OO 3ToM TroOBOpIAT mnpuHLUNBl KoHCTUTYHHH
Poccuiickonn ®Depepanuu, MeEXIyHAPOAHOE 3aKOHAAATEILCTBO W YTOJIOBHO-
HCTIOJTHUTENBHBIN KOAEKC PP, HO C OrOBOPKOM, 3a MUCKJIIOUYCHUSIMH U U3BSITHSIMH,
KOTOPBIE€ TAKKE YCTAHOBJIEHBI HAILIUM 3aKOHOM.

CeMbsi HE MOXKET CyllIecTBOBaTh Oe3 Opaka. bpak siBnseTcss 1oOpPOBOJIbHBIM
COIO30M MEXJIy MYXXYMHOW U SKCHIIWHOW, KOTOPBIH MPEACTaBISET COOOM
B3aMMHbBIC JIMYHBIE M HMMYIIECTBEHHbIC MpaBa M o00s3aHHOCTU. Jlomyckaercs
BCTYILUICHHUE B OpaK ¢ OCYXJICHHBIM, TaK KaK 32 HUM COXPaHSIOTCA JIaHHbIC MpaBa U
oOs3aHHOCTH. ['1aBHBIE yCIIOBUS, /ISl BCTYIUIEHUS B Opak, - 3T0 J0OPOBOJIBHOCTH U
JOCTHKEHUE OpayHoro Bo3pacra, uznaraercs B cr. 12 CK PO.

[Tpu xemanuu 3aKIrO4YeHHs Opaka, JUI0, OTOBIBAIOIIEE HAKa3aHUE B MECTax
JUIICHHUS] CBOOOJIBI, JIOJDKEH COOOIIUTHh 00 3TOM B NMUCHMEHHOM 3asiBJICHUU U
MPEIOCTABUTh OpraHaM  HCHOPABUTEIBHOTO  YUPEKICHUSA. AJIMUHUACTpALUA
UCIIpaBUTENBHOTO yupexacHus (mamee — MY), o0si3aHa BBIMOIHUTH MPOBEPKY
JUYHOTO JieJIa OCY>KJICHHOTO, BBIICHUThH HET JIU OOCTOATENbCTB, MPETSITCTBYIOMINX
BCTYIUICHUIO B Opak, M3J0XKEHHbIE, HenocpeacTBeHHO B cT. 14 CK P®D, u He
COCTOUT JIM OCY>KJICHHBIN B 3apErUCTPUPOBAHHOM Opake.

MY, B 4acTHOCTH, €ro aAMUHUCTpALIMS, HE HaAWJd HUKAKUX MNPEHSATCTBUM,
o0s3aHa Pa3bSICHUTH JIMIlY, OTOBIBAIOIIEMY HaKa3aHHUE, O TOPSAKE M YCIOBHSIX
3akmrodeHus: Opaka. OCyXKIEHHOMY TIpeljiaraercs 3arojHUTh HE00XO0auMoe
3asiBIeHue, opransl 1Y o0s3aTenbHO MPOBEPSIOT MPABWIBHOCTH €r0 3alOJIHEHMUS,
CBEPSIIOT C MaTepHalaMy JIUYHOTO A€, CTAHOBITCA CBUAECTEISMU MOAMMUCH JINLA,
JKEJalollero BCTYNMHUTh B Opak. 3aBepseT 3asBJICHUE HadaJbHUK jJaHHoro MYVY.

ITocne Bcex IMPOBCACHHBIX HeﬁCTBHﬁ, 3asgBJICHHE MOXET OBITh OTIIPABJICHO
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IPKJIaHUHY, C KOTOPBIM, HEMOCPEICTBEHHO, OCYKJICHHBIM H3BABUI KEIaHUE
BCTYNUTh B Opak. B oTnpaBieHnn o0s3aTebHO YKa3bIBACTCS aIpec OT/AeNa 3auCH
aKTOB IPaXkJIaHCKOTO COCTOSHUA. J[aHHBIN OpraH caMOCTOSTENbHO HA3HAYAET JaTy
3aKJTIOYCHUST Opaka, OTMOBemaeT 00 ATOM JIUII, YKEIAIONIUX BCTYNHUTh B 3aKOHHBIN
Opax.

PaccmoTpum yciioBus, pu KOTOPBIX OCYKJEHHBIN BcTynaeT B Opak. B Cr.
11 CK P® uznoxeHo, 4To Opak 3aKIt0YaeTCs B HEMOCPEICTBEHHOM MPHUCYTCTBUU
JIU1I, TTO/IABIIMX 3a5BJICHUE HA 3aKOHHYIO PETUCTPAIUIO, C ITOT0 MOMEHTA JOJIKEH
MIPOUTH MECSI], HO BO3MOXXHBI M IPUYHUHBI, HCXOSI U3 KOTOPBIX CPOK MOXKET OBIThH
yBeIUYeH win cokpaiieH. OroBopka, He Oosee, ueM Ha Mmecsi. MmeeroTcs u
0cOObI€ TMPUYMHBL, KOTOpPHIE MO3BOJISIIOT 3aKIIOYUTH Opak B JI€Hb IOJA4H
3agBIICHUS: pOXKJIEHUE peOeHKa, OEpPEeMEHHOCTb, Yrpo3a KHU3HU OJHOMY W3
rpaxaan’.’

[Tomemenne, s 3akiroueHuss Opaka ompezgensiercs WY, B KoTtopom
HAXOJUTCS JUI0, OTObIBatOIIee HakazaHue. O0s13aTeIbHBIM SIBJISETCS IPUCYTCTBHUE
o0erx CTOpOH Ha AaHHOW mpouenype. CBUAETENLCTBO O Opake — 3TO JOKYMEHT,
KOTOPBIN TOATBEPKIAET PETUCTPAIINIO Opaka Mexay rpakaanaMu. B muunoe meno
JUIa, OTOBIBAIOIIETO HAKA3aHHWE, CTABUTCA OTMETKAa O TOM, YTO Opak 3aKJIIOyeH,
BMECTE C YKa3aHUEM JAHHBIX O €ro Cymnpyre.

Cr.63 CK PO roBoput 0 TOM, 4TO KaXKJIbIil pOAUTENH 00s3aH 3a00TUTHCS O
CBOMX JIeTsAX. TO eCTh OH OTBETCTBEHEH 3a (PU3NYECKOE M MCUXUYECKOE 3/I0POBHE
cBoero pebeHka. Jluio, Haxoxsmieecss B MeCT€ JIMIIEHUS CBOOOJbI, HE
OCBOOOXK/IaeTCd OT OCYIIECTBJICHMs JaHHBIX 00s3aHHOCTEH. OcTaHOBUMCSA Ha
npaBax M OO0S3aHHOCTSX, KOTOpblE  TOpHUHAAJEKAT  OCYXKICHHOMY,
HENOCPEACTBEHHO, B OTHOIIEHHWU CBOEro peOeHKa B HEMMYIIECTBEHHOH cdepe:
npaBo JaTh (GaMUIIKIO, UM U OTYECTBO, IPABO HA U3MEHEHUE UMEHU U (paMUITHH
no l4netHero Bo3pacrta pedeHKa, TaK e, IPaBO U 00S3aHHOCTh Ha 00pa30BaHUE U

BOCITMTAHUE CBOUX JETEU.

7 Antokonbckas M.B. Cemeilinoe npaBo: YueOHuk., M.B.AHTOKOIBCKAS. -
M., 2019. C.87
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OcTtaHoBUMCST Ha TOM, KaK OCYXXIEHHBI MOXET OCYIIECTBISATh
pOJIUTENBCKHUE TIpaBa M 00si3aHHOCTH. Jluma, Haxojasmuecs B MecTax JUIICHUS
CBOOOJBI MMEET NPABO Ha TelIe(POHHBIE Pa3rOBOPHI C PEOEHKOM, IMEPENUCKY, a
TaK)K€ CBUJIAHUS: KPATKOCPOUHBIC WU JITUTENBbHBIC. J[ake mMeeTcsl BO3SMOKHOCTh
BBIE3JIOB 3a mpeaensl MY, B KOTOpOM HaxOAuTCsA OCYX ICHHbIA. Eciu ke, nmeer
MECTO OBITh OCYXKJICHUE 32 TSHKKHAE WM 0CO00 TSHKKUE MPECTYTUICHUS, TO, B TAKOM
cilly4yae, 3aKOHOJATENbCTBO HKMEET TMpaBO Ha OrpaHUYCHHE CeMEHHOM
PaBOCIIOCOOHOCTH.

Ecnu rpaxknanuH, HAMEPEHHBIH YCHIHOBUTH, YJIOUYEPUTh WIH CTaTh
orekyHoM pebenka, ciemys a63. 10 m. 1 ct. 127 CK P®, umeer cyaumocts 3a
YMBINIJIEHHOE TPECTYIICHUE MPOTHB XU3HHU YEJIOBEKA WM TPaXJTaHWHA; TTPOTHUB
OOIIECTBEHHO! 0€30MacHOCTH; MPOTHUB CEMbU U HECOBEPIICHHOJETHUX, HE UMEET
npaBa Ha JaHHOE JIeSHUE.

Jluma, KOTOpBIE HAXONATCS WJIM HAXOJWINCh B TPECIACAOBAHUM 32
BBIIIICYKA3aHHBIE JESHUS, TaKKe HE UMEET IpaBa yCHIHOBUTbH, YAOUYEPUTHh HIIU
CTaTh OTMEKyHOM. VCKiTtoueHHeM SBJISETCS Clydald MPEKpaIlleHUs CIICICTBUEM II0
KaKuM-TH00 OCHOBaHMSAM. K TakuM HCKIIOYEHHUSIM OTHOCSTCS: OCKOpPOJICHHE H
KJIEBETA, HE3aKOHHOE TIOMEIIEHHE B TMCUXUATPUUECKYyl0 OonpHuUIly. CTporo
3ampernieHo BOCMUTHIBATh JETEH JHIAM, KOTOPBIE HMEIOT em¢ HE CHITYIO
CYJIMMOCTH 332 0CO00 TSDKKHE TTPECTYILICHUSI.

[ToxBosss WUTOT, MOKHO OTMETHTh, YTO JIMIA, OTOBIBAIONIME HaKa3aHUE B
MeCTax JIMIICHUS CBOOOJBI, UMEIOT MHOTO TPaB W OOS3aHHOCTEH B OTHOIICHHU
CEMEHHOI OTpaciv, HECMOTPS. HAa OTOBOPKHM M HEKOTOpPhIE OTpaHUYCHHs, MpPaB
COXpaHseTcst OOJIbIIIe.

CucremMa CeMEWHOTO W YTOJIOBHOTO 3aKOHOJATENhCTBA, CKJIAJBIBACTCS Ha
OCHOBE TMPABOBBIX TapaHTUH, KOTOPbIE HMEIOT OCYXICHHBbIE M OTOBIBAIOIIHE
HakazaHnue Juna. JlaHHas cucTeMa JIEHCTBYET Ha MEXKIYHApOJIHOM U
HAIlMOHAIBPHOM YypOBHE. JTO OOBSCHSETCS TEM, YTO OHA OCHOBaHA Ha HJEIX
IIEHHOCTH ceMbH. [IpaBoBBIe TapaHTHH MMO3BOJISIOT JOCTUYL HAMOONBIINX MEJIeH U

3aj1a4, KOTOpBIE MpecienyeT 3a co0oi HakazaHue. B 1enom, MOKHO cKa3aTh, 4YTO
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CUCTEMA CEMEWHO-IIPABOBBIX OTHOLICHWW HAIPaBJI€HA HA YCTAaHOBIICHUE

FapMOHU3ALIMU MEXKTY F'OCYAaPCTBOM U IPaXXJAHUHOM.
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1.2 IIpaBoBasi npupoaa pacrop:keunsi 0paka B Poccun

CeMbsl — 3TO, B NMEPBYK OYEpeNp COLMAIBHOE siBIeHHE. [0 cyTn, cemps
Npe/CTaBIsieT CcOO0OM HEOONBIIYI0 CONUAIBHYIO TPYIIy JIOAEH, KOTOpbIE
00bEIMHEHBI KPOBHBIMH, a TaKXKe€ MPUPABHEHHBIMU K HUM, CBA3sIMH. CeMbIO 1O
IpaBy MOYKHO MPHU3HATh OJHOW M3 MEPBbIX (OPM COLHUATBHOIO B3aUMOJECUCTBUS,
MIOCKOJIbKY TEpBbIE TUIEMEHA U OOIIMHBI COCTOSUIM M3 HECKOJBKHUX CeMEH WIn
BOBCE SIBISUIMCh OJIHOM Oonblnod cembel. BHyTpu ceMbH OTHOILECHHUS
PETYIMPOBATIUCH BOJIEM €€ TJIaBbl, a TAKXKE MOCPEACTBOM Pa3IMYHBIX OOBIYACB
(Jame Bcero BOJIA TJIaBbl OCHOBBIBAJIACH HA YCTOSIBIIMXCS B €0 POJy IMpaBUiaxX
noBeZieHus). TakuM 00pa3om, 3a 4YJ€HAMU CEMbH 3aKPEIUIIIUCh ONpPENEIECHHBIE
nmpaBa u oOs3aHHOcTH. Ha cramum dopmupoBaHus W pa3BUTHS TOCYyAapCTBa B
KaueCcTBE OCHOBHOI'O MCTOYHHMKA IpaBa MO-MPEeKHEMY ocTaBalica oObrdail. OgHako
CO BPEMEHEM IO3UTUBHOE MPaBO 0OpPEJI0 MPUOPUTETHOE 3HAUYEHHE, O0OOIIUB U
3aKpenuB IMpaBUjia MOBEJACHUS, MIPEAYCMOTPEHHbIE HOpMaMu 00biyaeB. [IpaBoBas
cucrtema JlpeBHeil Pycu MHOroe moszamMcTBOBaja M3 NpaBa BHU3aHTHH, MOATOMY
TPAaJULMIO CBS3bIBATh 3aKIIOYEHHE Opaka ¢ COONIOJIGHHEM KOHKPETHOM
IPOLEAYPhl COOTHOCAT € OJHUM M3 3akOoHOB JIbBa Mynporo. Ilo pemenwnro
uMIiepaTopa B Opak He0OXOAMMO ObUIO BCTyHaTh IMYTEM MPOBEACHUS LEPEMOHHUU
IIEPKOBHOTO BeHYaHUs. TOJNBKO TakoW Opak B TJia3ax rocyJapcTBa MpU3HABAJICS
neicTBUTeNbHBIM. OTMETUM, YTO MEPBOHAYAIbHO MpPAaBWIIA 3aKIIOUEHHs] Opaka
OTHOCWINCH K ONPENEIICHHOW YacTHU HACEJICHMs, U TOJBKO CIIyCTS IIapy BEKOB
TpeOOBaHME Y3aKOHMBaHUA Opaka CTajo paclHpoCTpPaHSATHCA HAa BCE CIIOU
HACEJICHUS, B TOM YKCIIE Ha pabOB U KPEMOCTHBIX".

Jo 30-x romoB 20 Beka OpavyHO-CEMEWHBIE B3aWMOOTHOIIEHUS MAaJjo
MHTEPECOBAIM 3aKOHOJIATENs, OHU pacCMaTPUBAIUCh CKOPEE KAK BTOPOCTEIIEHHBII
00BEKT MpPaBOBOrO peryiaupoBaHus. PaccmaTpuBas 3apOXI€HUE M CTAHOBJICHHE
3akoHOmaTenbcTBa O Opake, [IJI. TlomsHckuit B cBoeil paboTe mpemaraert

BBIICIUTD CIICAYIOIINEC IIEPUOABLI €TI0 PA3SBUTHUS:

$ Jleymikua A.H. Hanpasnenust coBepiiencTBoBanus CeMeiHOro kojiekca Poccuiickoit
®enepanyu // Cemeitnoe u xunuiHoe npaso. 2018. 1. C. 55-57.
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- TIEpBBIA Tlepuoj pacnoyioxkeH B mpenenax X-XVII BekoB. s maHHOTO
JTama XapakTepHO OTCYTCTBHE HHTEpeca K OpayHO-CEeMEWHBIM OTHOIICHHSIM.
PerynupoBanue nanHoi cdepbl HAXOAUTCS B PyKax IEPKBU, KPOME TOTO, MHOTHE
BOIIPOCHI PETYJIUPYIOTCS TTPU TIOMOIIN O0BIYACB;

- BTOpoi mepuoj BkiatouaeT B cedss XVII — Hauano XX Beka. B 310 Bpems
3aKOHOJATENIb MPOSIBUJI MHTEPEC K CEMEUHBIM OTHOIICHUSIM, TMOCKOJBKY OBLI
3aMHTEPECOBAH B HUCIIOIHEHUHU COCJIOBHSIMU CBOUX MPSMBIX O00S3aHHOCTEH mepesn
rocyJ1apcTBOM. J[BOpsIHE NPEACTABISIM ONOPY Uil CaMOJEp KaBUsl, TTO3TOMY HX
CEMEHHBIN CTaTyC THIATEILHO perjiiaMeHTupoBaics. MHade cuTyarus oOcTosma ¢
MOJIaTHBIM HacelieHneM. VX ObIT MHTepecoBaj 3aKOHOJATENsl ropas3lo MEHBIIIE,
MMOATOMY B OTHOIIEHHWU HUX MO-MIPEKHEMY JOMUHUPYIOUIYIO MO3UIUI0 3aHUMAJU
HOPMBI OOBIYHOTO MPABa;

- TPETUH MEPUOJ] CPEIU OCTAIBHBIX SBIISIETCS CaMbIM HEPOI0JKUTEIIHHBIM.
Ero BpeMeHHbIE paMKU pacnoiokeHsbl ¢ OKTs0ps 1917 roga no Havano 30-x rogos
20 Bexa. Ha sToM »Tame mpeMMylIECTBEHHOM TOCIOACTBYET HJIEA IMOCTPOECHUS
COLMAJIN3MA, TO3TOMY UHCTUTYT CEMbH MTOCTETIEHHO OTMUPAET;

- 4eTBEPTHIA nepuoJl HaunHaeTcs ¢ 30-X ToJI0B U JJIUTCS 0 BCTYIUICHUS B
cuny JerctByroniero CemMeWHOro Kojekca. 3ecCh TOCyAapCTBO MOCTEHEHHO
MIPU3HAET, YTO CEMbs SBJISIETCS BAXXKHBIM OOIECTBEHHBIM HHCTUTYTOM, KOTOPBIN
HapsAy C IPYTUMU BaXKHBIMU c(hepaMu >KU3HU OOIIECTBA TaK )K€ TMOJCKHUT OXpaHe.
OpnHoll M3 OCHOBHBIX Li€JIEH 3aKOHOJATENs CTano (OpMUPOBAHUE HOPMATHBHOU
0a3bl HampaBJeHHON Ha oOecrieueHUe OJaromnojydyusi HAMMEHEe 3alllUIIEHHOTrO
CyOBeKTa CeMEMHBIX OTHOIICHHN — HECOBEPIIECHHOJETHEero. Peanuszaius JaHHOM
neau obecrieuniia HEOOXOIUMOCTh TepepabOTKU TMPABOBBIX HMHCTPYMEHTOB
pEeryIMpoBaHus B3aMMOOTHOLIEHHH CyObEKTOB CEMEMHOro mpasa’.

OCHOBOI TakKoro COIMAIBLHOTO HMHCTHTYTa KaK CEeMbsi B OOJBIIMHCTBE
clydaeB BbIcTymaeT Opak. be3 ysicHeHHs CyIIHOCTM M Ha3HaueHusi Opaka B
CUCTEME CEMEWHOTO TMpaBa OyAeT CII0KHO pacCMaTPUBATh BCE B3aMMOCBSI3aHHBIC C

HHUM DJJIEMCHTBI HpaBOBOP'I CHCTCMBEI. HOSTOMy 1A HCCIICOOBAHUA TEMbI

° Monsuckmit I1.JI. ®opMupoBaHHEe ceMEMHOIO mpaBa Kak orpacid B Poccuu / BecTHHK MOCKOBCKOTO
yauBepcurera. Cepus 11. IIpaBo. — 2015. - Ne2. — C. 3-33.
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«3aKIII0YeHNe U pacToOp>KeHHe Opaka» 0co0oe 3HAUYCHHE MMEET MEPBOHAYAIBLHOE
u3ydyeHue ¢eHomeHa Opaka B POCCHHCKOM CeMEWHOM mpaBe. B oTreuecTBeHHOM
3aKOHOJATENbCTBE OTCYTCTBYET JIETaJdbHOE ONpENeIeHUsl MoHATHA «Opak». B
OPOCTOM TOHMMaHWU Opak 53TO IOPUIMYECKHHA COI03 MEXIYy MYKYHMHOW WU
KCHIIMHOM, XapaKTEepPU3YIOIIMINCA COBOKYMHOCTBIO CHEHHUAIBHBIX IIpaB U
00s3aHHOCTEH. 31I€Ch K€ CTOMT OTMETHTh, 4YTO XOTA (CEMEHHBIM KOJCKC HE
COJICPKUT JIETAJIBLHOTO ONpENETICHUs, 3aKOHOJIaTelh HACTAWBAET, UTO OpayHBIH
COI03 MOKET OBITh 3aKJIFOYEH TOJIbKO MEXIY MY>KUMHON M XKEHIIMHOU. J[J1s1 3TOTO
CcTOUT 00patuthbcst K 4acTu 3 crarbul 1 CeMeHHOTO KOJeKca, /i€ MCIOIb3YyeTCs
cienyromas (GOpMYJIUPOBKA: IPUHIUIIAMHA JOOPOBOJIBHOCTH OpavyHOro COMO3a
MY>KUYHHBI U )KEHIIUHBbDY. CTaThst 12 B KaueCTBE OJHOTO W3 YCIOBUN 3aKIIOUCHUS
Opaka Ha3bIBaCT «JOOPOBOJBLHOE COTJIACHE MYXYHMHBI M SKCHIMUHBI). XOTS
MpSMOT0 3alpeTa Ha 3aKIOYEHUE OJHOMOJBIX OpakoB 3aKOH HE COAEPMKUT, IO
CMBICITy €r0 HOPM MOHO CJI€JIaTh BBIBOJI, YTO OJHOMOJIBIE MAPTHEPHI HE MOTYT
3aKJIIOYUTH Opak Ha TEPPUTOPHUH Halieu cTpanbl. OOpaTM BHUMaHUE, YTO COBCEM
HEJIJAaBHO JIAaHHBIM BOIPOC MOJHUMAJICS B paMKax oOCyXAeHUs mpeaiaraeMbix 20
nonpaBok B Koucturynmto. J[lemyrarom Wropem 30TOBbIM OBLIO BHECEHO
PEJIOKEHUE HAa  KOHCTUTYUMOHHOM  YPOBHE  3aKpeluTh  CIEAYIOLLYIO
(hopMyIHPOBKY «Opak — COI03 MY>XUHMHBI U KEHIIUHbDY. OHAKO €ro MHUIMATUBA
He OblIa 0J100peHa.

Bo3Bpaiasch K ONpeneseHUuI0 MPaBOBOIO CMBICHA MOHATHUS «Opak», Mbl
BBIHYXKJICHbI OOpaTUThCS K JOKTPUHE, T[IOCKOJbKY 3aKOH HE JlaeT Ham
HeoOxoauMol kKoHKpeTukH. [1o muenuro B.W. TIpo3opoBoii B Hay4HOM UTEpaType
CYILIECTBYET TpH Haubojiee «IMOMYJSIPHBIX» KOHUENIMU Opaka: Opak-I0roBop,
Opak-TaMHCTBO, OpaK Kak MHCTUTYT 0coboro poxa'’.

Hcxoass U3 OCHOBHBIX Hauyall CEMEHMHOIO 3aKOHOJATENIbCTBA, Mbl MOXEM
OPUATH K BBIBOAY, YTO OpauHblii cow3 (Opak) CTpPOUTCA Ha CIEAYIOLIUX
MPUHITTIAX: - TOOPOBOJIBHOCTH OPAYHOTO COI03a; - PABEHCTBO TpaB Cymnpyros; 23 -

MPUOPUTETHOE 3HAYEHHWE OJIaromoiayyus JeTed; - 3allluTa WHTEPEecCOB M IIpaB

' TIpozopoa B. U. IlpaBoBas cymmHocTs Opaka // BectHmk ¥Yamyprckoro ymmBepcutera. Cepmst
«OkxoHOMUKA U TIpaBoy». — 2016. - Ne6. — C. 85-88.
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HETPYAOCHOCOOHBIX YJIEHOB CEMbH; - HEJIOMYCTHMOCTh BMEIIATENbCTBA B Jela
CEMBU.

O. I0. KocoBa npeamonaraer HaIM4ue HEKOTOPBIX MPOTUBOPEUYMM MEXKITY
nonoxenusmu CeMeHHOro Kojekca W NPHHIMIIOM paBeHcTBa cynpyros''. Bo-
MEPBbIX, CTOUT OOpaTUTh BHHMAHHME Ha 3ampeT 3aKoHoAaTelld BO30YXKAATh
Opakopa3BOJIHOE NPOU3BOJICTBO 0 MHUIMATUBE MYXa BO BpeMsi OEpeMEHHOCTH
’KEHbl U 10 JOCTHXKEHMsI peOEHKOM BO3pacTa OJHOro roja. BoBTopbix, TpeOoBaTh
peIOCTaBICHUS A TUMEHTOB UMEET MPaBO MAaTh peOEHKa B MOMEHT O€pEeMEHHOCTH
U 10 JOCTH>KEHHsI pEOEHKOM Bo3pacTa Tpex JieT. COOTBETCTBYIOIIEE MOJIOKEHHUE
OPEeIyCMOTPEHO JUIsl JIEHCTBYIOIIMX M YK€ ObIBIIMX CynpyroB. B memom Boss
3aKOHOJATENs SICHA, €r0 HAMEPEHMS HAIlpaBJI€Hbl HA 3alIUTy UHTEPECOB HANMEHEE
COLIMAJbHO-3alINIIEHHBIX CyOBeKkTOB. B nmanHOM ciiydae 310 OepemeHHas
KEHIIMHA, MAJOJIETHUI PeOCHOK M KEHIIMHA, BOCIUTHIBAIOIIAs TaKoro peOeHKa.
[Io cyTtu, paBeHCTBO NpaB JOJKHO NPEIyCMaTpPUBaTh CXOKHE€ HOPMBI IS
My>kuuH. Hanpumep, npegnaraeM TONOMHUTH NEPEUYEHb JIUL, IPETyCMOTPEHHBIHI
yacTblo BTOpor0 cTaThu 89 CemelHOro Kojekca cienyrouieil (hopMmyIupoBKOi
«MY’K, OCYHIECTBIISIOIIUN YXO/ 3a O0IHUM peOEHKOM, B TE€YEHHE TPEX JIET CO JHS
POXKIeHUST peOeHKay. AHAIOTMYHOE TTOJIOKEHHE He0OX0IMMO BHECTH B cTaThio 90
CewmeiiHoro kogekca. To ecTb, IpeIOCTaBUTh MPaBO TPEOOBATH MPEJOCTABICHHUS
QJIMMEHTOB OBIBIIEMY MYy, OCYLIECTBIISIOIIMN yXOJI 3a OOIUM peOCHKOM, B
TEUEHHUE TPEX JIET CO JHS POXKIACHUS peOeHKa. BHeqpeHne yka3aHHbIX MOJIOXKEHUN
00ecIeyuT paBeHCTBO MPaB CYNPYTrOB B CEMEUHBIX OTHOLIEHUSX, & TAKXKE OTPA3HUT
aKTyaJIbHYI0 TUHAMHUKY Pa3BUTHUSl OOIIECTBEHHBIX OTHOLIEHUH. Jleno B TOM, yTO
naTpuapxajibHas MOJIEJb CEMbH BCE OOJIbIlie U OOJbIIE OTXOAUT HA BTOPOM ILIaH.
B coBpemeHHOW ceMbe pOJIM MOTYT paclpeleNaTbCs Ppa3IudyHbIM 00pa3oMm,
[I03TOMY 3aKOHOJATEJb HE JOJKEH UCKIIF0YaTh BO3MOKHOCTH TOTO, YTO YXOJIOM 32

001IUM peOEHKOM 3aiiMEeTCs €ro OTell.

"' Kocosa O.IO. IOpummueckas ¢opMyna Opaka B poccuiickom mnpase // Hayumple BemoMocTu

Benroponckoro rocymzapcteenHoro yHuBepcurera. Cepus: @unocodpus. Commonorus. [IpaBo. — 2017. - Ne24(273).
—C. 124-128.
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Psn  TeopeTwkoB NpHAEPKUBAIOTCS TOYKH 3PEHHUSA, UYTO  OOJBIIHM
VIYLICHUEM SBJISIETCSI OTCYTCTBHE TIOHSATHUS «CEMbS» B HOPMax CEMEHHOIo
xogekca'’. I1o MX MHEHMIO, 3TO JIMINAET BCAYECKOTO CMBICIA HA3BAHHE OTPACIIH
ceMeiHoro npasa. B nenoM cemMbu Opak TECHO CBSI3aHHBIE MEXKIY COOOW MOHSATHS,
HO HX HEIb3s OTOXIECTBJIATH. VIcIoap30BaHNe 3aKOHOIATENEM TTOHITHS «CEMBbS»
B Pa3JIMYHBIX 3HAUCHMSX MpuBEIO K ToMy, uTo Koctpomckas oOnacthHas [lyma
obparunack B Koncturynuonssii Cyn ¢ mpocb0oi AaTh TOJKOBaHHE YKAa3aHHOMY
MOHATHIO, KOTOpoe cojaepxkutrcs B crtathe 38 Kouctutynuu Poccutickoit
Oenepanuu. 3asBUTEIb yKa3all, YTO IOHATHE HE HMEET YETKOW KOHKPETHKH,
MIOCKOJIbKY pa3Hbl€ HOPMATUBHBIE aKThI MPEANOJIAratOT Pa3HbIC OIpPEeICIICHUS
Kpyra 4ICHOB CEMbH, a IMOHSATHUE «CEMbS» M BOBCE OTCYTCTBYET KakK TaKOBOE.
Onnako Koucturyunonsusli CyJi HE packpblUl JaHHOE IOHSATHE, OTKa3aB B
MPUHATHM  3alpoca, TOCKOJbKY  pEIIeHHE 3asBJICHHOTO BONpOca €My
HenoBe1IoMCTBeHHO. C 3aKOHOJATEILHON TOYKM 3pEHHUsl OyJeT BechbMa CJIOXKHO
JaTh TOJXOJAIIEE FOPUIUYECKOE OIpeeIeHHe TaKOMy MHOTOACIIEKTHOMY
COIIMATILHOMY SIBJICHUIO Kak ceMbs. [IpaBoBas nepuHULIMS JOHKHA OTPaKaTh
TOJBKO CYIIECTBEHHbIC MPU3HAKH, TO €CTh, TaKHWE IPU3HAKH, KOTOPHIE HMEIOT
MIPAaBOBOE 3HAYCHHE M OTPAXaT caMy CYIIHOCTh M MPUPOTY KOHKPETHOM
IOpUINYECKON KaTeropuu. B cBOI0 ouepenib ceMbsi Cyrybo ColMalbHOE SBJICHUE,
Mo3TOMY OyJeT HEeNpOoCTO pPAcCMOTPETh €ro HWMEHHO KaK IOPUIHYECKYIO
kateroputo. CuTyalusi OCIOXKHSIETCS €II€ M TeM, YTO CYIICCTBEHHbIC MPU3HAKU
MOHSATUSI «CEMbSI» MOTYT MEHSTHCS B 3aBUCUMOCTHU OT OTPACIIU MpaBa.

PactopxeHnue OGpaka — 3TO yperyJMpoBaHHasi IIPH MMOMOIIX ITPABOBBIX HOPM
npoiieaypa, 00ycloBJIeHHAasI BOJIEH OJHOTO MM 00OMX CYIPYroB, HalleJCHHAs Ha
IpeKpaiieHne OpayHo-CeMEHHBIX OTHOIEHU. PacTopkeHne Opaka MOXKET OBITh
IMPOM3BEICHO MyTeM oOOpalieHus B OpraHbl 3allMCH aKTOB T'PakKAaHCKOTO
COCTOSIHUS UJIU B CyJIeOHbIE OpTaHBbI.

Cnenys n. 3 ct. 1 CK PO, Mbl BUuM, 4TO 3aKOHOJATEIBCTBO, SIBISIOIIEECS

CCMeﬁHBIM, OCHOBBIBACTCsA, HCIIOCPCACTBCHHO, Ha IMPHHIOUIIC I[O6p0BOJ'IBHOCTI/I.

12 Mpanosa E.B., Cemenora W.IO. K Bompocy 3aKkoHOJATENEHOr0 O(GOPMIEHHS CEMBH KakK IIPAaBOBOM
kareropuu // Oeconomia et Jus. —2017. - Ne3. — C. 28-34.
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Takum oOpa3om, corjlacue CTOpPOH, BCTYMAIOIINX B Opak, SBISETCS 00s13aTEIbHBIM
YCJIIOBHEM JIJIsi TOTO, YTOOBI COBEPIIUTH MPOLEAYPY 3akitoueHust Opaka. O0 sTom
rmacut cT. 12 CK. OcHoBaHue, KOTOpPO€ MOJIpa3yMeBaeT MOJi COOOW MPUHIIUI
T0OPOBOJIBHOCTH, JIOKa3bIBa€T TO, YTO JOOPOBOJILHOCTH pPAacCMaTpHUBAaeTCS He
TOJILKO JUUIsI TIpOIecca 3aKIIoueHus: Opaka, HO M 7Sl €ro pacTopkeHus. To ecTs,
€CJIM CYNPYTu yOEKJIEHBI B TOM, YTO UM HEOOXOJUMO PACTOPTHYTh OpakK, HUKTO HE
BIIpaBE 3aCTaBUTh CTOPOH €ro coxpaHuTh. Ho, eciam paccMarpuBaTh JaHHBIM
BOTIPOC C TOYKH 3PEHUS TOCYNapCTBa, TO Mbl BHJMM, YTO OHO 3aMHTEPECOBAHO B
TOM, YTOOBI YKPENHUTh W COXPAHUTh CEMEHHBIC OTHOIIEHHUS MEXIY CyInpyramwu.
CnenoBatenbHO, JHO0BIE, BO3HUKAIOIIME BOMPOCHI, MO TOBOJY PaCTOPKEHUS
Opaka, HaxOIATCS TOJ CTPOTHMM KOHTpPOJIEM TocynaapcTtBa. Ecimu 1ocTaTodHo
rIIyOOKO paccMaTpwBaTh JaHHYIO TMpoOJIeMy, TO MOXHO TOHSATh BCHO €&
CII0)KHOCTh. Y CTAHOBJICHHBIM 3aKOHOM HOpMaMm, KOTOpBIE PETyIHUpYIOT BECh
Opakopa3BOHBIN MPOIIECC, HEOOXOAUMO BKJIIOYATh B CBOE BHUMAHHE ITyOIUYHBIMN
UHTEPEC, TOMUMO YACTHOTO. A TOPOi, OHM OYEHb YaCTO 3aTParuBarOT MHTUMHBIE
OTHOIIICHHUSI MEXAYy CTOPOHAMH, KOTOpPbIE IPUHUMAIOT y4acThue B OpaKopa3BOJHOM
npouecce. CrenoBaTebHO, Mbl NMPUILIM K CIEAYIOLIEMY BBIBOLY O TOM, UTO C
OJIHOM CTOPOHBI, JUIsl TOCYIapCTBa, OY€Hb BAXKHO OOPOTHCA 3a COXpaHEHHE Opaka
CeMbH, a C JApPYroil CTOPOHBI, HOPMBI, KOTOpPBIE PETYIHPYIOT CEMEHUHbIE
OTHOIICHUSI, HE JIOJDKHBI HApyIIlaTh MPUHIMINA CBOOOJBI OpayHO-CEMEHHBIX
otHomeHni. Koraa, rmaBHbBIM 00pa3oM, HAYMHAIOT MPEATOYUTATHCS TOIBKO OHU
WHTEPEChl, HAHOCUTCS  BpEJ  HEKOTOPbIM  WIEHaM CEeMbH, OCOOCHHO
HECOBEPILICHHOJIETHUM, IIpaBa KOTOPBIX HAPYIIAIOTCS, TaK Kak eme ocobo He
YUUTBHIBAIOTCS. JlaHHOE SIBJICHHE MPOCMATPUBACTCS B HUCTOPHUH  Pa3BUTHS
3aKoHozarenscTea Poccun'.

W3 BeIllle CKa3aHHOTO, CJEAYyeT CJEAYIOMUNA BBIBOJ: JIHOOBIE BOMPOCHI O
pacTopkeHuu Opaka JOJKHBI PEIIaTbCsi B CTPOTOW TaPMOHHH JBYX MPHUHITUIIOB:

KaK 4aCTHOI'O, TaK 1 HY6JII/I‘{HOF0.

BJleBymikun A.H. Peanmuszanus mpaB CynpyroB IpH OCYILIECTBJICHUU ACATEIbHOCTH
ropunuaeckoro nuna // XXypnan poccuiickoro npasa. 2016. Ne 3. C. 47-55.
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Hccnenys HAydyHyIO JIMTEPATYPY, MOKHO 3aMETUTh, YTO 3aKOHOJATEIIbCTBO
P® no Bompocy o pactopkenun Opaka BedeT cedst HeonHozHauyHo. OHO, mO-
pa3HOMy, yCTaHaBJIMBAJIO MOPAIOK Opakopa3BOJHOTO MPOLECCA, 3aTPOHYJO 3TO
KaK pEerucTpalMoHHbIC, TaKk W cyaeOHbie ero ¢opmbl. Bcem m3Becten 1917r.
OxkTs0pbCcKOM peBotoneil. VIMEHHO MOCieACTBUS TaHHOTO COOBITHS, MOBJICKIH
3a cO00M cepbe3HbIe UBMEHEHUS B UJCOJOTMUYECKUX U SKOHOMUYECKUX MPOLECcax
rocyJapctsa.  BO3HUKHOBEHHE MPOJIETAPCKOTO TOCYJApPCTBA IMPOAUKTOBAIIO
HEOOXOIUMOCTh ~ pa3padOTKM HOBOTO CEMEHHOTO KOJEKCa, KOTOPbIA Obl
COOTBETCTBOBAJI HOBBIM MPOJIETAPCKUM MPUHIUIAM W HHTEpPEcaM, KOTOpHIE, B
CBOIO OY€pelb, NOJKHBI COOTBETCTBOBATH MOpAM IMPOJIETAPCKOIO rOCyAapCTBa.
PaccMoTpuM 3Tambl MPOUCXOXKACHUS HOBOLO CEMEHHOIO 3aKOHOJATENbCTBA.
W3HavanpHO, CTaJ0 TMEPBOM HEOOXOAMMOCTHIO TMOJHOCTHIO JIMKBHIUPOBATH
CEMEUHBIN CTPOM, KOTOPBIN CYIIECTBOBAI €LIE 0 PEBOJIOLUU, TO €CTh IIPOBECTH
pedopMy B HHCTUTYTE Opaka CEMbH.

B nexabpe 1917 r. 6putn omyOaukoBaHbl ABa mepBbiX Aekpera BIIMK u
CHK CCCP: ot 18 nexabpst 1917 r. «O rpaxaanckom Opake, 0 ACTAX U O BEJICHUH
KHUT aKTOB I'Pa)KJJTaHCKOTO COCTOAHUS» U OT 19 nekadps 1917 r. «O pacrop:keHuun
Opaka». JlaHHbIE JEeKPEThl MOCTYKUJIM HAYaJIOM Pa3BUTHUIO COBETCKOTO CEMEIHOTO
KoJiekca. HopMbI 1eKpeToB, KOTOPHIE SIBJISIUCH OCHOBHBIMU, TOBOPUJIM O TOM, YTO
JOMyCTUM  OpaKk MEXIy TpaxJaaHamMH, KOTOPBIM 3aKII0YeH TOJbKO B
COOTBETCTBYIOIIUX OpraHax, TO €CTh B OpraHax 3aluCU aKTOB TPa’KJaHCKOIO
cocrosinud. Jlo pesomonuu 1917 r. PactopxeHne OpakoB MPOUCXOAMIIO B CcyAax
IyXOBHBIX KOHcUcTOpuH. [locie gaHHOI peBosonuu Bee Jieja 0 Opakopa3BOIHbBIX
mpolieccax y HUX ObUIM M3BSATHI U TIepeaHbl TOCYJapCTBEHHBIM OpraHaM, Tak Ke
YOPOCTUIIM caM Opakopa3BOJHBIA TPOIECC, YTO TO3BOJIMIO TpakaaHam Ooliee
CBOOOJTHO OCYIIECTBIISITH JIAHHOE peElIeHre. Bce orpaHuyeHus, Kacaroluecs
pacTopxeHust Opaka, TO €CTh pa3Boja, ObUTM OTMEHEHBI. CyIbI0 HAJEIUIN TPaBOM
pacTOprHyTh Opak, €ciau OH ObUI YBEPEH B UCTHHHOM TaKOM JKEJIAHWUHU, XOTS OBl
OJIHOU CTOpOHBL. HUKTO HEe BBIACHS MPUYMHBI U MOTHBBI pa3BOjia, TaK OHU HE

HUMCJIN }OpHHquCKOﬁ CHJIBI COBCEM. BOSHI/IKaIOH_[I/Ie BOIIPOCHI IO IIOBOAY
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AJTMMEHTOB U JIETEeH TakkKe pelaji CyJ, €Clid CyIpyru He CMOTJIU CaMOCTOSITEIbHO
00 3TOM 10roBopHTHECS.

ITpu cornacum o0enx CTOPOH, cTajla BO3MOXKHA I0/aya 3asiBJICHUS B OTAEI
3aIucu OPaKOB.

Takum 00pa3oM, Mbl UMEEM TOJHOE€ OCHOBAHUE TOBOPUTH O TOM, YTO TE
MPUHIUNBL U HOPMBI, KOTOPbHIE CKJIAJbIBAINCh MHOTHE JECATUIIETUS U BEKa,
JEKpPEThl M3MEHWIM B KOpPHE, TEM CaMbIM HM3MEHHWB W BECh WHCTUTYT Opaka.
Pedopma nepkBu o 6pake Obljia OTMEHEHA, B TIOJIHOM Mepe, roCyJapCTBO HACTOSIIO
Ha OTMEHE OTPaHUYCHHM, KOTOPBIC paHee BOZHUKAIH IO MOBOy Opakopa3BOHOTO
nporiecca. ['paknaHe MOJIYy4YWIIM TIOJIHYIO CBOOOJYy B JIaHHOM  BOIPOCE.
Peructpaunonnas (QyHkus, cTana BblpaxaTh KOMIIETEHIIMIO TOCyJapcTBa B
Opakopa3BOHOM IIPOIIECCE, TO €CTh PACTOp’KeHHE Opaka IEeIUKOM M MOJHOCTHIO
MEePEKIIABIBAIICS HA OTBETCTBEHHOCTh CYINPYKECKUX CTOPOH. [IpocThiMu ciioBamu,
Pa3BoJ1 MPUHSUT POPMY - HACTHOTO Jiejia CEMEUHBIX OTHOIIICHUM.

16 cents16ps 1918r. bein npunar Kojaeke 3akoHOB 00 akTax rpakJIaHCKOTO
COCTOSIHUSI. OJTOMY TIOCIY>KHMJIa OCTpas HEO0OXOJUMOCTh HEXBAaTKM HOPM B
NEKpETax, HANpPaBICHHBIX HA PETryJIMPOBAHUE JAaHHBIX OTHOWIEHWUW. [IpUHATHIN
Konexkc 3HauMTeNbHO yHPOCTUI Opakopa3BOAHBIN mporecc. Bo3Hukim nBe
MpOIEAYPHI pacTop:KeHus Opaka: cyjeOHast U BHecyAeOHasi. CTOUT OTMETUTh, UTO
cyneOHas poreypa sIBsUIach 10CTaTouHO TpocToit. CymnpyraM mpeaocTaBisiach
BO3MOXXHOCTh BOOOIIlE Ha HEH HE MPUCYTCTBOBATh. B CBOEM €JMHCTBEHHOM JIUIIE
CyJbs BBIHOCWJI CBOE PEIIECHUE U MTOCTAHOBJIECHUH O Pa3BEJCHUM CyNpyroB. Takxke
Cylbsl peman BOIPOC O AETAX: O UX BPEMEHHOM HAXOXIEHUU, IMOKA HE PELINUTCS
crop. JKeHa ToXe MMella MpaBO Ha COJAEPIKAHHMM, €CIM B 3TOM HYXJanach, 3TO
peman TOYHO TaKXke CyIpsid €AUHOJWYHO. B TO BpeMs [maHHas MOJEb
Opakopa3BOJIHOTO MpoIecca HEe ObljIa 3HAKOMa HU OJHOMY TOCYJapCTBY B MUDE,

MO3TOMY €€ Ha3BaJld JIOCTATOYHO MporpeccuBHOl. OHa BHecna TIIyOOKHE

“Jleeymkun A.H. Pedopma cemelHOro 3aKOHOIATETHCTBA: COBEPIICHCTBOBAHHE
cTpykTypel CemeitHoro kozaekca Poccuiickoii @enepani M PaBOBOIO PETYJIMPOBAHUS
OTJIETTLHBIX OpavyHO-CEMEHHBIX OTHOIIEHUN // AKTyanbHBIE MPOOJEMBI POCCHICKOTO TIpaBa.
2017. Ne 5. C. 33-34.
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M3MEHEHHS] B OTHOIICHUS MEXKJY TpaKJlaHaMH, TaK KaK HE COCTaBJISJIO TpyJa
pa3BeCTUCh. BbIJIO YyCTAHOBIIEHO, UTO JTAaHHOE BPEMsI XapaKTEepU3yeTCsl MEPHOJIOM
pa3BOJOB, YTO HE MPEJCTABIIO OCOOOM NMEPCHEKTUBBI AJIA TOCYJapCcTBa, HO
3HAYMTEIHHO YBEIUYWIO CBOOO Y Tpak/IaH.

[Tpousonuin cCuiibHbIE U3MEHEHHSI, KOTOPblE KOCHYJIUCh, HEMOCPEICTBEHHO
SKOHOMMYECKOM, TIOJIMTUYECKOM U  HUJIe0JoTHYecKo cdepbl TocyaapcTna.
Pa3zpabotaniu HoBbINt Konekc o cembe, Opake M omeke, KOTOpbIM ObUT MPUHAT B
1926r 19 HOs10ps. DTOM pa3pabOTKe MOCTYXWJIM BBIIIE CKa3aHHBIE W3MEHEHMS.
HNanneii Kogexkc mocayxmn emé OoibpllieMy YIPOIICHHIO OpaKopa3BOJIHOTO
nporiecca. Pa3Bos ocyiecTBisiics UCKIOUUTENbHO B opranax 3AI'Ca, cyneOHbIit
MOPSIOK OTMEHMJIU, JaXKe KOI/Ia OJIMH M3 CyNpyroB ObLI KaTErOPHUYECKH MPOTHB
paspeiBa Opaunbix oTHOmIeHWH. CTOpoHa, KOTOpas OblIa TPOTHB JaXke HE
BBI3bIBAJIACh HA JIAHHBIN MPOIIECC, a YK€, BIOCIEICTBUHU, OMOBEIIAIACH O TOM, YTO
Opak pacToprHyT. Mbl OpuUIUIM K BBIBOJY, YTO HOBBIM ceMmeilHbIl Kojekc
Ha3HAYMWil pa3Bol — (opManbHBIM  MPOILIECCOM, KOTOPBIM  MPOUCXOIUT
HernocpeacTBeHHO B 3AI'Ce. ['ocynapcTBo HE MPUHUMAET NMPAKTUYECKA HUKAKOTO
Y4acTHsl B pa3BoJie, KpOME TOr0, YTO PErUCTPUPYET TAHHBII NPOLECC.

Curyauusi B rocyAapcTB€ OCTaBIIsUIa JKEJaTh JIYYIIErOo M, MO3TOMY, Ha
M3MEHEHHUE CO3JaBILIErocs nonoxeHus: Obuio HanpasieHo [locranoBnenue LK u
CHK CCCP or 27 wutons 1936 1. «O 3ampemennn aOOpTOB, YBEIMYCHUU
MaTepUaJbHONW MOMOIIM POXKEHHUIAM, YCTAHOBJIEHUH TOCYJAAPCTBEHHOW MOMOIIH
MHOTOCEMEWHBIM, PACUIMPEHHH CETH POAWIBHBIX JOMOB, IETCKUX SICIIEd U
JNETCKUX Ca/IOB, YCUJIEHUH YTOJIOBHOTO HAKa3aHMs 3a HEIUIATEK AJIMMEHTOB U O
HEKOTOPBhIX M3MEHEHHMSIX B 3aKOHOAATENIbCTBE O pa3Bojax». ['ocylnapcTBEHHbIE
OpraHbl MBITAIMUCh BCEMH CUJIAaMU OCTAHOBHTH Mpoucxosiiee. OHU BO30OHOBUIH
o0s3aTeIbHOE TPUCYTCTBUE OOOMX CYyNpyroB Mpu Opakopa3BOJHOM IpoIiecce,
MOBBICWJIA OIUIATy 3a Opakopa3BOJHBIM IpoLEecc, MPUYEM OHA CTAHOBMJIACH BCE
Oonbllle 3a KaXJbl MOCIEAYIOIIUI pa3BOJ, BBEIU OO0SI3aTEIbHYIO OTMETKY B
nacrnopre o pa3Boie. BHOBb, Mbl NpUIIUIM K BBIBOAY O TOM, YTO MPOCTOTA

Opakopa3BOJHOTO MPOIEcca MPOAOIDKANIA COXPAHSATHCS, YKECTOUHIICS JIUIb €&
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nopsiAok. ['ocygapcTBEHHbIE OpraHbl MOHMMANM, YTO HEOOXOIWMbI W3MEHEHWS,
KOTOpbIE B KOPHE MOMEHSIOT HOPMBI, KOTOPBIE OTBEYAIOT 3a Opakopa3BOIHBIN
npotuecc. I'ocynapcTBo mpeciaeaoBaso 3a co0OiM LEau U 3aJayd MO0 YKPEIUICHUIO
WHCTUTYTa ceMbu M Opaka. Ha ee pemenue Opu1 HampaBieH Yka3 [lpesummyma
BepxoBnoro Cosera CCCP ot 8 urons 1944 r. «O0 yBennyeHnu rocy1apcTBeHHOM
MOMOIIM OEpPEMEHHBIM JKCHIIMHAM, MHOTOJCTHBIM U OJIMHOKUM MaTepsM,
YCWJICHUH OXPaHbl MAaTEPUHCTBA U JETCTBA, 00 YCTAHOBJICHUM MMOYETHOTO 3BAHMUS
«Matb-repouHs» MW YUpPEXKICHUU opacHa «MarepuHckas cllaBa» M Meaalu
«Menanb MatepuHcTBay». JlaHHBIN yKa3 M3MEHHI HOPMbI pacTOp>KeHUs Opaka.
Tenepp Opakopa3BOIHBIN MPOIECC OCYIIECTBISIICS TOJBKO B Cy/lI€OHOM MOPSIJIKE.
Takxe, pa3sBOJ CWIBHO YCIOXHWICS IO CBOEMY COJAEpKaHWIO. TO, 4TO JIIOaU
MPOCTO XOTAT pa3BecTUCh ObuTO HempocTaTouHO. Cynbsi ObUT 00s3aH BBISICHUTH BCE
MOTHUBBI Pa3Bo/ia, a TOJBKO MOTOM YK€ MPUHUMAJ PEIICHUE O PACTOPKEHUU WU
COXpaHeHHM Opaka MeXIy cynpyramud. bpakopa3BojaHbI Tmpolecc craji
HACTOSIIIIUM Pa30UpPaTEeTLCTBOM C NpHBJICUEHHEM cBujeTenei. Jlamee o6 sTom
o0si3aTeNIbHO MHCaANIoCh B ra3ere. B 1ieHe BO3pOCIN roCyaapCTBEHHBIE MOUIINHBI,
KOTOPBIE HAKJIAJIbIBAJIMCh HA CyNPYTroB, IPUHABIINX PEIICHUE pa3BecTUCh. Pa3Bof,
CO CTOpPOHBI OOIIECTBA, TENEPh OILECHUBAICA KaKk OE3HPABCTBEHHOE MOBEIACHHE
mogeit. "

3nech OyJneT mpaBUIIbHBIM CIEAYIOUIMNA BBIBOJ. ['OCyAapCTBEHHBIE OpraHbI
BJIACTU CTPEMUJIUCH K YKPEIUICHUIO CEMEMHOro MHCTUTYTa. OHU HE OTKA3bIBAJIUCH
OT mpuHIUIA CcBOOOJL B Opakopa3BOJHOM MPOLECCE, HO CTaJIM MPECEKaTh
JIETKOMBICJIEHHOE OTHOIIIEHHE K pa3BOJly, OCYIIECTBIISUIA HEOOXOAUMBIA U
KECTKUU KOHTPOJIb 3a JaHHBIM TpoiieccoM. [oCymapcTBO MNpUIEPKUBAIOCH
MHEHHUS O TOM, YTO OpaK MOXET OBbITh PACTOPTHYT TOJIBKO B CiIy4asiX KpaitHei
HEO0OXO0IMMOCTH.

30 urons 1969 r. Obut npuHAT U ¢ 1 HOAOps 1969 . BBeneH B nelicTBHE

KobC PC®OCP, xoropblii 3akpenws CcyaeOHbIE U BHECYAEOHBIA IMOPSIOK

“UsmaiinoB B.B. Teoperndeckne W mpakTUdecKue MpoOJIEeMbl pacToOp:KeHus Opaka //
Cosernuk Opucra. 2017. Ne 12. C. 61-64.
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pactopxenusi Opaka. CyneOHBIH TOPSIOK SIBISUICS. OCHOBHBIM TOPSJIKOM B
Opakopa3BOJIHOM  Tpolecce.  YCTaHOBWJIOCH ~ OOIIee  OCHOBAaHME  JUIs
HEO0OXOAMMOCTH MPOBEAEHUS OpaKopa3BOJHOIO Mpouecca — pacnaja cembu. Cyny
TpeOOBAIOCH YCTAHOBUTH TOT (haKT, YTO CEMBIO COXPAHUTh HEBO3MOKHO, TOTOMY
YTO HEBO3MOKHA COBMECTHAS JTalibHEUIast )KU3Hb CYNPYTOB. ITO MOATBEPKIACTCS
B HOBOM mpusatom Kopekce c. 33. Torma, m TOJBKO TOrJa, CyJ HMEIN IPaBO
pacTopruyTh Opak Mexay cynpyramu. Cyabs TIIATETLHO U3y4all MOTHBBI pa3BO/Ia,
UCKQJI TyTH BO3MOXHOTO MPUMHUPEHUS CYNPYKECKUX CTOPOH. ¥YCTaHOBJICHHE
CyIOM BO3MOXHOTO MPUMUPEHHS] CTOPOH, TOBOPUIIO O TOM, YTO CYAbS MOXKET
OTJIOXKUTh Cy/neOHOEe pa30upaTesbcTBO J0 TONyroja. 3a JaHHBIA TEPHO/I,
Cymnpy’Keckasi Tapa MoOrjla MPUUTH K BBIBOJY O COXpaHEHUU ceMbH. bhIBaroT
CUTyallMd, KOTJia OYEBHMJIHO, YTO CEMbIO COXPAHUTh HEBO3MOKHO, UMEHHO IS
ATOTO OBUT BBEJCH AIMUHHUCTPATHBHBIN TOPSIOK Opakopa3BOJHOTO IMpoliecca.
CBuUIETENHCTBOM TAKOM CUTYallMU BBICTYNAIO COrjlacue 00erX CTOPOH Ha pa3Boj,
B Cllyyae e€clid OHU He MMelo HecoBepiieHHoseTHux aeteil. ( 4. 1 cr. 38 KobC).
Taxxe, B cilydyae, eciid CyJl NMPU3HABAJI OJIHY M3 CTOPOH HEIEECHOCOOHOU U, B
cly4yae, KOrja OJWH CYyINpyr IOJy4aeT HakKa3aHWe, C HA3HAYCHUEM JIUIICHUS
CBOOOJBI Ha CPOK OT Tpex JeT. B MaHHBIX CUTyalusX JOCTATOYHO HAIHUCATh
3asiBIeHue oAHOMY U3 cymnpyroB. O0 stom rnacut ct. 39 KobC. BriBoa, uto Opax
tenepb pacropraica B 3AI'Ce Tonbko, KOrja COOTBETCTBOBAN Cliy4asiM B CT. 38 u
39 KobC.

B 1993r Obua npunsta Koncruryuus P®. Jlo 3Toro BpemeHu, 10
ceMeiiHoMYy TmpaBy, nerctBoBan Kopaekc, o koropom Mbl ckazanu Beime. KobC
nepecTang COOTBETCTBOBATh TEM OTHOIICHUSIM, KOTOPbIE MPOUCXOAMIN B OOIIECTBE
Ha TOT MOMEHT. 3aKOHOJATEIbCTBY CEMbH TPEOOBAIHNCH CEPhE3HBIE M3MEHECHMS,
Takke B pedopmanuu HyXAaJcsa U Opakopa3BOJAHBIN MpoIecc. ITO TPeOOBAIOCH
JUTSl YCTAHOBJICHUSI COOTBETCTBUSI Ha MEXKTyHApOAHO-IPABOBOM YPOBHE.

8 nmexabpst 1995 1. Obm mpumsT Cemeinbii komekc P®.  Ecnm
OXapaKkTepU30BaTh €ro ¢ 0O0Ilel TOYKU 3PEHHs, TO OH JIOCTATOYHO CTAaOWIIEH U

MIPEEMCTBEHEH, B OTHOUIEHHMM MHOTMX HHCTUTYTOB. CeMeiHblii kKojaekc PO
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SBIISIETCS B3aMMO3aBUCHUMBIM OT JPYTHMX OTpaciei MpaBa, B OCOOEHHOCTH OT
IpaKJaHCKOM OTpaciv Mpasa. B TaHHOM KOJEKce IMPOCMAaTpPUBAETCS COXPAHECHHE
MPUHATBHIX PaHEE HOPM, HO HE TPOTUBOPEYAILIMM HOBBIM YCIIOBUSM XU3HH. B cyne,
no CemeitHomy koaekcy P®, Obuta ymporieHa Opakopa3BoOAHAs MPOIEAypa.
Oo6partumcs k ct. 21 CK. [laHHas cTaThs WU3/1araeT CUTYallMH, B Cllydyae KOTOPBIX,
pacTopxeHue Opaka NPOU3BOJIUTCS, HEMOCPEICTBEHHO B CYyJIE:

- OTCYTCTBUE COIJIacUsl OJTHOM U3 CTOPOH Ha Opakopa3BOAHbIN MPOIIECC;

- HAJINYME HECOBEPIICHHOJETHUX JIETEH, UCKIIOYEHUS MTPEICTABIICHBI B 1I. 2.
ct. 19 CK;

- OJHA W3 CYIPYXKECKHUX CTOPOH YKIIOHSETCSI OT pacTOpXeHHs Opaka,
HenocpencTtseHHo B 3AICe.

3AT'C, B cBOIO ouepenb, MPOM3BOIWI OpaKkOpa3BOIAHBIA TMPOIECC TOIBKO
TOTJIa, KOTJla HE BO3HUKAJIO HUKAKUX CIIOPOB MEXAY CYyNpyramu B 3TOM BOMPOCE.
Hogeiii Cemelinbiii kojieke P® nmpakrnueckn HuueM He ortianvaics ot KobC. Oto
KacaeTcs HMMEHHO IIpolecca pas3Boja. B HEro BKIIOYWIM JHIIb HEKOTOPHIE
YTOUHEHMS, KOTOphIe ObutM HeoOXxoauMmbl. O0patuBmiuch K cT. 19 m. 1 CK, MbI
BUJUM, 4YTO pa3pelaeTcs Opakopa3BOAHBIN MPOLECC CYNPYKECKHUM CTOPOHaM,
KOTOpbIE HE UMEIOT HECOBEPIICHHOJETHUX AeTeil. CuTyanus, B ciydae KOTOPOU
OUYEBHMJIHO, YTO CEMEIHbIE OTHOIIEHHUS OTCYTCTBYIOT, TAaKXE SBIIAETCA
ynpoueHHoi. K TakuM cuTyanusM MOXHO OTHECTH, Kak roBoputcs B CeMelHOM
Koznekce P®D, OCYyXIEHHOCTb OJHOM K3 CTOPOH HAa CpPOK CBBILIE TpPEX JIET,
HEJIEECIOCOOHOCTh WJIM O€3BECTHOE OTCYTCTBHE OJHOro W3 cynpyroB. 3AI'C
HaJIeJIeH MPaBoOM, MO JaHHBIM MPUYMHAM, PACTOPTHYTh Opak, €ciiu MOoCTymnaer 0o
5TOM 3asBJICHUE CYyIpyTa. '

Cymnpy»xeckoe JHUI0, KOTOPOE OCYKJIEHO UM OTOBIBAET HaKa3aHUE B MECTax
JMIIEHUs CcBOOOABI, HE o0dazaeT MAaHHBIM IIPaBOM. 3a OCYIIECTBICHHUEM
MPOLIETypbl PACTOPKEHUs Opaka Cynpyr, KOTOPbIA OCYXJIEH, MOKET OOpaTUThCS

TOJILKO B OOIIEM MOPSIJIKE.

“Usmaiinos B.B. Ilpumenenue mnporenypbl MeAualuyd IMpU pacTop:keHuu Opaka //
IOctunms. 2018. 1. C. 72-79.
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Takum oOpa3oMm, MbI TOAOIUTH K BRIBOY O TOM, 4To CemelHbIi kojeke PO
— caMmoe JubepalibHOe 3aKOHOAATeNnhCTBO. [lymaem, 4To B Onipkaiiiiee Bpemsi HE
CTOMUT OKHMJIATh YNPOIIEHUs Opakopa3BOAHOM npouenypsl. BHeceHne n3aMeHeHui B
KOJIEKC BO3MOYKHO TOJIBKO B CIlIy4ae KapJAWUHAJIbHOTO U3MEHEHUSI MHEHUS, KOTOPOE
sBisieTcss oOmecTBeHHbIM. Hampumep, k OpakocodeTaHUsIM JIMI[ OJHOTO MoJa.
CuuraeMm, 4TO K JaHHBIM HW3MEHEHUSIM COBPEMEHHOE OOIIECTBO HE TOTOBO

IIEPEUTH.
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IJTABA 2. OCOBEHHOCTH PACTOPKXEHUSA BPAKA C
YYACTHUEM JINL, OTBBIBAIOIIINUX HAKA3ZAHUE B BUJIE
JIMINEHUSA CBOBO/1bI

2.1 Pacrop:keHue Opaka ¢ OCYKICHHBIMH K JIMIIEHHWIO CBOOOIBI B
opraHax 3arca

Bo Bce BpeMmeHa, TakKe U B HAlll€ HACTOSIIEE BPEMS, HHTEPEC K UHCTUTYTY
ceMbu U Opaka BoO3pacTaer. ITO MOXHO OOBSCHUTH HX BAXKHOCTBIO H
3HaYUMOCTBIO JUIsl rocyJapcTBa U Juig odOmectBa B HenoM. Cdepa MOIUTHKH,
KOTOpas HauboJee MIOTHO 3aHUMAETCS U3YUEHHEM CEMbU U Opaka - COoIMasIbHasl.
B comnmaneHoit cepe cembsi TpaKTyeTCsl Kak COIHMATbHBIN HHCTUTYT. E€ Ha3bIBatOT
0c000# (hopmoit KU3HU JI0JEH, KOTOpasi OCHOBaHAa Ha POJICTBE U Opake U 3aBUCHUT
OT SKOHOMHYECKOTO TMOJIOKEHUsI B rocyaapctBe. Cembsi BKIIOYAaeT B cels Bce
BHUJIbl OTHOLIEHUN — MEXKAY POJMTEISIMU W JETBMH, MEXKIY MYXKEM U KEHOH, a
TaKXe MEXKy IMOKOJICHUSIMU. B cOIMaIbBHOM MHCTUTYTE CEMBU JIFOAN 3aHUMAKOTCS
COBMECTHOM JESATENBHOCTBIO, B KOTOPOM, B CBOKO OYEpE/lb, HAXOJAT peain3alio
MOTPEOHOCTH CaMHUX JIMYHOCTEH M TOTPEOHOCTH BCEro O0OIIecTBa B IICJIOM.
Hampumep, Kk MHIUBUyaIbHBIM TTOTPEOHOCTSIM OTHOCSITCSI CEMEMHOE cYacThe, a K
OOIIECTBEHHBIM (DM3UUECKOE U ,KOHEUHO, JlyXOBHOE CTAHOBJIEHHE JIUYHOCTH. '

Jluma, B  OTHOLIEHMM  KOTOPBIX IPUMEHEHBI MEpPbl  YI'OJIOBHO-
MPOLIECCYaNbHOTO MPUHYKICHUS, JUIIAIONIME WX CBOOOJBI, TO €CThb IIpaBa,
3akperieHHoro B Konctutynum P®, a Takke MHBIX NpaB, NPUHALICKAMNX KAK
BBIIICYKA3aHHBIM JIMIAM, TaK U CBSI3aHHBIX C HUMU TPEThUX JIUIL (POJCTBEHHUKHU U
Ipyrue 0nu3Kue).

B CewmeitHom konekce P® oTpakeHa B KadyeCTBE yYacCTHHUKA CEMEWHO-
OpPaBOBBIX OTHOIIEHUM Takas KaTeropusi TpaXkJaH KakKk OCyX IeHHble. Tak,
HarpuMep, B COOTBETCTBUM cOo CT. 19 CemellHOro KojeKkca OJIMH W3 CYNPYIoB
MOXET pacTopruyTh Opak B opranax 3AI'C 6e3 cormacusi OCy»KJIeHHOTO CynpyTa

B HE3aBHCHMOCTH OT HAJIMYMS Y HUX HECOBEPIIEHHONETHUX nerei. OgHako cr. 20

"AnTtokonsckass M.B. Cewmelinoe mnpaBo: Yuebnuk./, M.B.Antokonbckas. M., 2019.
C.142
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peyCMaTpUBaeT BO3MOXKHOCTh O0O’KaJOBaHHS TaKOro peuieHuss B CyAeOHOM
NOPSAAKE IIPU HAJIMYKUU CIIOPOB O pa3zielie UMyLIECTBA WU O JETSX.

Crneunduka ceMEeHHOro MPaBOBOIO CTaTyca OCYXACHHBIX K JIMIICHHIO
cBOOO/BI XapakTepuU3yeTcsi TeM, 4YTO CyOBEKTHUBHBIE TIpaBa, HOPUIUUYECKHE
00S3aHHOCTH M IOPHUJIMYECKAss OTBETCTBEHHOCTb OOYCIOBJIEHBI YACTHBIM JIEJIOM
OCYXJEHHOTO M €ro CEMbUM U HEOOXOJMMOCTBHIO MyOJIMYHOIO BMEUIATENIbCTBA B
JAHHBIE OTHOILIECHUS BBUAY HAJIW4YMS BaKHOW COLMAIBHOW U TOCYNAPCTBEHHOMN
eI — WCIPABICHUE OCYXIEHHBIX W MPEIyNpEeKICHUE COBEPIIEHUS HOBBIX
MPECTYIUIEHUN KaK OCYXKJICHHBIMH, TaK W WHbIMU Juuamu (ct. 1 YromoBHO-
UCIIOJTHUTENBHOTO KoJiekca PD), BO UM KOTOPOW ONpPEAENICHbI 33/1a4l yTOJIOBHO-
WCIOJIHUTENBHOIO 3aKoHoAaTenbCcTBa Poccuiickonn denepannu: peryanpoBaHUE
MOpsI/IKa W yCIIOBUW UCTIOJIHCHUS U OTOBIBAHUS HAKa3aHUH, OMPEICIICHUE CPEIICTB
UCIIpaBJIEHUS! OCYXICHHBIX, OXpaHa HMX IpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB,
OKa3aHue OCY>KJICHHBIM MIOMOIIX B COLIMAIIbHOM aJanTalyu.

Ocy>JIeHHbIE K JIMIIEHUIO CBOOOIBI, KaK M BCE IPaKJaHe, UMEIOT IPaBO Ha
co3faHue ceMbu. BaXKHOCTh CEMbU IS JIUIL, OCYKICHHBIX K JUIICHUIO CBOOO/IBI,
oOyCIIOBJIEHa TE€M, YTO CEMbs OKa3blBa€T IMOJOKUTEIbHOE BO3JECHUCTBUE HA
Ka)XJIOTO YeJIOBEKa, MOCTPOCHHAas Ha 4YyBCTBAaX B3aMMHOW JIOOBU, YBaKCHHUS U
B3aumoniomonu. Henp3s He cornmacutbes ¢ MEHeHueM H. Jleproru: «OcyxaeHHbIE
Yalie BCErO MBITAIOTCSA COXPAHUTh CEMENHBIE CBA3H. JIBHKMTENEM 3TOr0 Imporecca
ABJISIETCS CTPEMIICHHE OCTATHCS MTOJHOIPABHBIM YWICHOM CEMBI».

Takum oOpa3om, cemeiiHas MPaBOCIOCOOHOCTh JIMI, OCYXIEHHBIX K
JUIICHUIO CBOOOJIbI, OTPAaHUYECHHUIO HE TMOJUICKUT, YTO HE MPEILyCMaTPUBAETCS
takke CeMmeiHbIM KojekcoM P®. EIWHCTBEHHBIM MCKIIOYEHUEM SIBJISIETCS
ycraHoBlieHHOe cTatbedl 127 CK PO orpaHndeHre OTHOCHTENIBHO MpaBa
OCYXJCHHBIX WJIM TOJ03PEBAEMBIX B COBEPIICHUU MPECTYIICHUS JHI[ OBITH
YCBIHOBUTEIISIMH.

B Poccumiickoit ®eneparuu  rapaHTued, oOJagaronieil  HaWBBICIICH
opuandeckoi cuion, seusercs Konctutynus Poccuiickoit ®denepannu, Kotopas

MPU3HAET W TapaHTUPYET MpaBa U cBOOO I yenoBeka. B cooTBercTBUHU € 4. 1 CT.
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38 Kouctutryunun P® cembss HaxomuTcsl MOJ 3alUMTON rocyaapcrBa. Kaxablil
UMEET IMPaBO HAa HENPUKOCHOBEHHOCTh YAaCTHOM KU3HM, JIMYHYIO U CEMEHHYIO
Taiiny (4. 1 ct. 23).

OcyxJeHHbIE UMEIOT MPaBO Ha 3aKIIOUeHUs Opaka BO BpeMsi OTOBIBAHMUS
HA3HAYEHHOI'0 Haka3zaHus. ['OCylapCTBEHHAas pETUCTpalMs 3aKiIo4YeHus Opaka
rpakaH, OTOBIBAIOIIMX HAaKa3aHHe B vcnpaBuTelbHbIX KoidoHusXx ®CHUH Poccun,
npoBojuTcsi Ha ocHoBanun denepanbHoro 3akoHa «OO0 akTax TPakJaHCKOTO
coctosiHus» OT 15.11.1997 Ne 143 (c u3M., BHeceHHbIMU DeniepalibHbIM 3aKOHOM
oT 02.04.2014 Ne 52-®3) opranom 3AI'C. OcyX1eHHBIH, OTOBIBAIONIMI HaKa3aHUE
B UCTIPABUTENLHON KOJIOHUH, JIOJDKEH OOPaTUTHCS K HAYAIbHUKY MCIIPaBUTEIHHOM
KOJIOHMH C TPOChOOM O MNpeJOCTABICHHH BO3MOYKHOCTH 3aKIIOUEHHA Opaka.
l'ocynapcTBeHHasi perucTpaiusi 3aKialoueHus] Opaka MPOU3BOJIUTCS MPU HAIUYUU
JIOKYMEHTOB, YJOCTOBEPSIOIINX JTUYHOCTH BCTYIAIOIIUMX B Opak (macmopra), B UX
INPUCYTCTBUM, B TOMEIICHUH HWCIPABUTEIBHON KOJIOHUHM, OINpPENEIECHHOM
HavyanbHUKOM MK no cornacoBanuto ¢ pykoBoauresiem oprana 3AICa.

B coBpeMeHHBIX peanusix HWHCTUTYT CEMbH W Opaka HaxXOJIUTCS B
HE3aBUTHOM T0JI0)KeHUHU. CTaTUCTHKA MO 3aKI0YSHHUIO U PACTOPKEHUIO OpakoB B
Poccuiickoit @enepanuu CBUIETEIBCTBYET O HEOIATONMPUITHON TEHACHIIUU POCTa
Yuclia pacTOPrHyThIX OpakoB. PaccmarpuBas BONpPOCHI pacTOp:KeHHs Opaka,
HE3aBUCHUMO OT CIIoco0a, HEOOXOAUMO ONPEAETUTh CYITHOCTh JAHHOTO OCHOBAHMS
pacTopKEeHUs Coro3a cyrnpyros. B. B. M3MainoB yka3sIBaeT Ha TO, YTO IIPABOBYIO
MPUPOAY pacTOpXeHUsi Opaka HEOOXOAMMO paccCMaTpUBaTh B JIBYX acHEKTax: BO-
NEPBBIX, KaK  MOpPUAMYECKHH  QakT,  NPeKpallalolui  CyNmpy>KecKue
PABOOTHOIIECHUSI Ha OyJaylllee BpeMs, BO-BTOPBIX, KaK IOpUIWYECKUN (DaKT,
M3MEHSIONMN MPaBOOTHOIIEHUs (TpaHC(HOPMUPYET OTHOIICHHUS CYINPYroB B
OTHONIEHUSI OBIBIIUX CYNPYroB) M HANpaBIEHHBI Ha 3alUTy BCEX €ro
y4gacTHHKOB'®. PacropkeHue Opaka — 3TO yperyaupoBaHHas IIPU IIOMOIIM
MIPABOBBIX HOPM IpolLieypa, 00YyCIOBICHHAsI BOJIEH OJJHOTO WM 00OUX CYyNpYyTOB,

HalleJICHHasT Ha TMpeKpalieHue OpadyHO-CeMEWHBIX OTHOIIeHuN. PacTopkeHue

'* U3maitioB B.B. IlpaBoBas mpupoaa u HEKOTOpbIE MPOOJIEMBbI pacTOp)KEeHUs Opaka B
Poccuu // IIponor: xypHain o npase. —2018. - Ne3. — C. 40- 47.
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Opaka MOXET OBITh NPOW3BEACHO ITyTEM OOpaIlleHWsT B OpraHbl 3alUCU aKTOB
IPaXKJaHCKOTO COCTOSIHUSI HJIU B CyZICOHBIE OpTaHbl.

AJMUHHCTpaTUBHAA MPOLIEAypa pacTOpKeHUs Opaka UMEET BeCbMa MPOCTOM
xapaktep. s ee peanuzanuu HE0OXOJUMO B3aUMHOE COTJIacHe CYINpPYTroB, a
TaK)K€ OTCYTCTBHE HECOBEPILECHHOJETHHX JeTei. B3aummHoe corjacue I0JKHO
OBITh BBIPQXKEHO B BUJIC 3asIBICHHUSA, TIOIMTMCAHHOTO 000MMU CYTIPYTaMH.

B opranax 3amucu akTOB Tpa’kJJaHCKOTO COCTOSIHMS (Jlajiee MO TEKCTy -
3AI'Ca) nmpu HaJIMYMK COOTBETCTBYIOIIMX OCHOBAHUHN PAacTOPTarOTCs Opaku MExIy
CyIpyramu, BbIpa3uBLIMMH JIBYCTOPOHHEE COTJIacHe Ha pa3Boj, T.€. MO 3asBJICHUIO
000OMX Cynpyros, JIMOO B OTAEIBHBIX CIyyasX MO 3asBJICHUIO TOJBKO OJHOTO U3
Cynpyros".

OnHaKo B IaHHOM CJIy4Yae MOXHO TOBOPUTH O BO3HUKAIOIIEM OIPaHUYCHUU
CEMENHOI MpaBOCIOCOOHOCTH OCYXAEHHOrO JIMIA, TaK KaK €ro corjacue Ha
pacTopxeHue Opaka, IpU COBEPLIEHUU €ro B YNPOIIEHHOU (opme, He TpeOyeTcs.
[logo6HOE oOrpaHvueHHe TMpaB OCYXKJIEHHBIX BHAWTCS HECHPABEIJIUBBHIM.
[apanTupyss Hanuuue y JUI, OTOBIBAIOIIMX HaKa3aHUE B WCIPABUTEIHHBIX
YUPEXKJIEHUSAX, OCHOBHBIX NpaB U cBOOON TpaxknaHuHa P® 3a HexkoTOpbHIMHU
U3BATUSAMH,  3aKOHOJATENI0  CJIEAO0BaJO  NPEAYyCMOTPETh  HEOOXOAUMOCTb
YYUTHIBATH MHEHHE TAKUX JIMI] IPH PACTOPKEHUH MX OpakoB™’.

U3 comepxanus m. 2 ct.19 CK PD cneayer, uro pacropkenme Opaka B
opraHax 3arca MOXeT MPOU3BOJUTHCSA MO 3asBJICHUI0O HE TOJIBKO O0OMX, HO U
OJTHOTO W3 CYNPYTOB, MpPHYEM HE3aBUCUMO OT HAIWYHUs Yy HHUX O0OIuX
HECOBEPILIEHHOJIETHUX JeTei. 3aKOH JIOMyCKaeT TaKyl BO3MOXXHOCTb B TpeX
Cllyyasix: a) €CJM JPYrou Cynpyr MpU3HaH CyJ0oM O€3BECTHO OTCYTCTBYIOIIUM; O)
€CJIM JIPyroi Cymnpyr MpHU3HAH CYJOM HEIEeCIIOCOOHBIM; B) €CIIM JIPYrod Cympyr

OCYXKICH 3a COBCPIICHHUC IIPCCTYIUICHHA K JIMIICHHIO CBO6OIII)I Ha CPOK CBBIIIC

¥ Becenkoa E.E. Komnmu3unonnbsie mpoOiieMbl 3aKiIIOYCHUST W pacTOpKeHHs Opaka //
3aKoHOAATeNLCTBO U SKOHOMUKA. 2017. Ne 8. C.72

2 bmunakoB O.E., Jlemncrok [O.M. 3akmriouenue u pacTtopkeHne Opaka C JIMIIOM,
HAXOSAIIKUMCS B MecTax JuiieHus: cBo0oab! // CemeitHoe u sxunuinnoe npaso. 2017. Ne 2. C.56
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Tpex neT. [IpaBo Ha pacTopkeHne Opaka B 3TUX CIIydasX IMPEIOCTaBICHO CYIIPYTY,
HE HaxOoJsIIeMyCsl B OJHOM U3 nepeurcieHHbix 1. 2 ¢1. 19 CK PO cocTosiHuii.

B »T0il cCBSI3M crnenyeT WMETh B BHUAY, UYTO OCHOBaHUSI MPU3HAHUS
rpaxgaHuHa 0€3BECTHO OTCYTCTBYIOIIUM HIIA HEIEECTIOCOOHBIM MPETyCMOTPEHBI
'K P®. Tak, rpaxkJaHMH MOXET OBITh IO 3asBJICHUIO 3aMHTEPECOBAHHBIX JIUII
MPU3HAH CyJO0M O€3BECTHO OTCYTCTBYIOIIMM, €CJIM B TEUEHHE roja B MECTE €ro
KUTEJIbCTBA HET CBEJAEHUM O MecTe ero mnpeObiBaHus. [Ipy HEBO3MOXHOCTU
YCTAHOBUTH JICHb MOJIYYEHUS MOCIEIHUX CBEJACHUN 00 OTCYTCTBYIOIIEM HayajoM
MCYHCIICHHUS] CpPOKa JUIsl TIPU3HAHUS OE3BECTHOTO OTCYTCTBUS CUHMTAETCS TEPBOE
YHUCJIO MeECSIla, CIEAYIONIEro 3a TeM, B KOTOPOM OBbLIM MOJIYYEHBI MOCIEAHHE
CBEJICHHSI 00 OTCYTCTBYIOIIEM, & MPU HEBO3MOXKHOCTH YCTAaHOBHUTH 3TOT MECHI] -
nepBoe siHBaps cienaytomero roga. CyJl MOXKET BBIHECTH PEIICHHE O MPU3HAHUU
rpaxJaHriHa O€3BECTHO OTCYTCTBYIOIIMM TOJIbKO TOTJa, KOrja HE YJalocCh
YCTaHOBUTH MECTO €ro NpeObniBaHus. M3m0XKeHHBIN MOPSAI0K MPU3HAHUS TPaXKIaH
0€3BECTHO OTCYTCTBYIOIIMMH PA3bACHIETCS CYAbEH CYNmpyry, €Clii TOT oOpaTHiICs
B CyJl C ICKOM O PacTOP>KEHUHU Opaka K JIUIly, B OTHOIIEHUH KOTOPOTO B TCUCHUE
rojgja B MECTE€ €ro JKHUTEJIbCTBA OTCYTCTBYIOT CBEIEHHSI O MECTE€ €ro
npeObiBanus. OHAKO B TOM CIlIydae, €CJIM CYyNpyT He JKeJIaeT 00paaThCs B Cy/JI C
3asBJICHUEM O MIPU3HAHUU JPYTOTO CyNpyra O€3BECTHO OTCYTCTBYIOIIUM, CY/IbsI HE
BIIPAaBE€ OTKAa3aTh B TPUHATHH HCKOBOTO 3asBJIICHHUS O PAcCTOpXKEHUW Opaka, a
JOJKEH pacCMOTPETh UCK HA OOIIMX OCHOBAHMSX.

HeneecnocoOHbIM MOKET OBITh MPU3HAH CYAOM TPaKJIaHWH, KOTOPBIN
BCJIEJICTBHE TCUXWYECKOTO PACCTPOICTBA HE MOXKET IMOHUMAaTh 3HAYEHUS CBOUX
JIEUCTBUI WM PYKOBOJAUTHL UMHU. Han HUM ycTaHaBIMBAaeTCs OIEKa, a OPraHOM
OTEKH U MOIMEUNUTEIbCTBA HA3HAYAETCS ONEKYH.

[Tpu3Hanue rpaxknannHa 6€3BECTHO OTCYTCTBYIOIIMM HIIA HEJIEECIIOCOOHBIM
OCYILIECTBIISIETCS. B TMOPSJIKE, YCTAHOBJICHHOM TPAXKJIAHCKUM MPOIECCyaTbHBIM

3aKOHOOATCIbCTBOM.
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[Iponienypa pa3Boja € OCYXKJICHHBIMH HMEET JIOCTAaTOYHO CBOOOHBIN
xapaktep. Eciu oauH cynpyr ocykJieH Ha CpoK OoJiee Tpex JIeT, TO €ro corjacue
Ha pa3BOJ| COBEpPIICHHO He Tpedyerca. Kpome Toro, ecinm ogHa cympyxeckas
CTOpOHA SIBJIIETCSI HEIEECIOCOOHOM, TO OHA HE MOXET BBIPA3UTh CBOIO BOJIIO HA
pacTopxkeHue Opaka. DTO Kak pa3 ompenenser e€ HeneecrnocoOHOCTh. Jluio,
OCYXJEHHOE€ Ha CPOK OT TpexX JEeT HaxXxoauTcs B HazHaueHHOM WY wu ero
NpPUCYTCTBUE Ha TMpoIeaype pa3Boja He Tpedyercsa, TO €CTh pPa3Bo
OCYILIECTBIISIETCS B OTCYTCTBHM OJIHOTO M3 CynpyroB. B Takol ceMbe MOTyT OBIThH
HECOBEPILICHHOJETHUE [JI€TU, HO H3TO TaKKE HE SBISAETCS OCHOBAaHUEM IS
NpersITCTBUSL Opakopa3BogHoro mpoiecca. CynpyKeckas CTOPOHA, KOTOpasi UMEET
BHJI IO/IATh 3asiBJICHHE HAa Opakopa3BOJHBIN MPOIECC HE NOKHA ObITh: OE3BECTHO
OTCYTCTBYIOLIIUM, HEJIEECIOCOOHBIM WM OCYXJCHHBIM Tpa)XJaHUHOM Ha CPOK
cBbIIIE Tpex JieT. B cT. 32 3akoHa 00 akTax IpakJIaHCKOT'O COCTOSIHUS MBI BUIUM,
YTO pacTopkeHrue Opaka OCYILECTBIISIETCS MO MECTY >KUTEJIbCTBA CYNPYTOB, JIMOO
’KE MECTY perucTpanuu ux opaxa. 3asBieHue nuiercs B opme, KoTopasi IpuHsTa
3AT'CoMm. K paHHOMY 3asiBICHHIO 00S3aTE€IbHO MPUIIATAIOTCS  CICAYIOIINE
JOKYMEHTBI: PEIICHUE CyJla, B KOTOPOM YyKa3aHO MPU3HAHHE OAHOW W3 CTOPOH
HEeJeecrnocoOHONM WM 0e3BECTHO OTCYTCTBYIOIIEH, JMOO K€ pelieHue cyna, B
KOTOPOM BBIHECEH MPUTOBOP OJTHOMY U3 CYNPYIOB, O TOM, YTO OH OCYXXJEH Ha
Cpok Oosiee Tpex JeT. ['paxkmanwH, KOTOPBIA oOdopMIIsLeT pa3Boj IO
BBIIIETIEPEYUCICHHBIM  NpuuuHaM. OO0s3aTebHO  JIOJDKEH  yKazaTh  MeECTO
)KUTEJILCTBA WIIM HAX0KIECHHUS BTOPOTO Cympyra’'.

3ATI'C, KOTOpbIN MPUHAJ 3asBJIEHUE Y OJTHOTO IpakJIlaHUHA, B T€UYEHUE TPEX
JTHEW 00s3aH OMOBECTUTH BTOPOr0 Cympyra O TOM, YTO €ro Cynpyr »XejaeT
COBEPIIUTH OpaKopa3BOAHBIN Mporiecc. Eciu yenoBek sBseTCs HEeeCOCOOHBIM,
To opran 3AI'Ca, COOTBETCTBEHHO, OIOBemaeT 00 3TOM omekyHa. Ecnmu ke y
HEJIEeCIOCOOHOTO Ccynpyra HeT Ha3HaueHHoro omnekyHa, To 3AI'C o0s3an

COOOMINTH O TIPEACTOSIICH MPOIEAYPE B OPTaHbI OMEKH.

2! HeuaeBa A.M. Cemeiinoe npaBo. Kypc nekuuit / A.M.HeuaeBa. M., 2018. C.156
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B 3asBnmenuu, KOTOpoe TOJaeTCA HAa  pacTOp)KeHue Opaka C
HEJeeCOCOOHBIM, O€3BECTHO OTCYTCTBYIOIIMM WJIM OCYKJICHHBIM CYNPYTOM Ha
Cpok Oojiee Tpex JeT, rpakJAaHuH 00s3aH YKa3aThb O CBOEM JKEJIAaHWH IO MOBOIY
dbamunuu. B nannom ciydae, pamuius 1nO0 COXpaHsIeTCs, KOTopas MoTydeHa pH
peructpaiuu Opaka, 1100 ke Bo3Bpaiaercs poopaynas GamMuims.

['paxxnaHvH, KOTOpBIM 3asBJsJI B COOTBETCTBYIOIIME OPraHbl O Pa3BOJE,
00s3aH kKJaTh MeECAll, CIIeOBATENbHO, 3asiBUTENb yxe depe3 30 aHell Moxer
MOJIYYHUTh Ha PYKHU JaHHBIA JOKYMCHT.

YKaxkeM JBE COCTABIISIIOIINE CTPYKTYPHI Opakopa3BOJHOTO IIpoIliecca,
KOTOPBII MPOUCXOUT IO MUCbMEHHOMY 3asIBJICHHIO 00€UX CYNPYKECKUX CTOPOH:

- camasi BaKHasi 4aCTh — B3aMMHOE COTJIaCHE CYTPYTOB;

- OTCYTCTBHE B CEMbE HECOBEPIIIEHHOJIETHUX JIETEH.

Crout oOpaTuTh BHUMaHHUE HA TO, 4TO coryiacHo cT. 19 CemeliHoro kKojekca
Poccuiickoit @enepanuu (nainee no tekcry — CK P®); 3 cr. 34 denepanbHOro
3akoHa OT 15.11.1997 N 143- @3 «O0 akTax rpaxaaHCKOr0 COCTOSIHUS»ECIU OUH
U3 CYNPYroB OCYXJIEH Ha Cpok Oojee TpeX, B CEMbE HMEIOTCS
HECOBEPILIECHHOJETHUE JIETH, MpOolieaypa pa3Boja BCE pPaBHO NPOU3BOJIUTCA B
opranax 3AI'Ca u cornacue oCyXJI€HHOTO 3/IeCh TaK)Ke HE TpeOyeTcs.

OcTaHOBUMCSI Ha MOMEHTE, KOTJa JHI0, OTOBIBAaIOIlee HaKa3aHHE
MPUHUMAET pEIIEHUE O pa3BOAEC U MOJIaeT COOTBETCTBYIOIIEE 3asIBJICHUE B
agMuHucTpanmto MY, DOToT  BOmpoC — CUMTAETCAs  €m€  HEIOCTaTOYHO
YpEryJaupoBaHHbIM. PaccMOTpUM HECKOJIBLKO BapUAHTOB PACTOPIKEHUSI TaKOIo
Opaka. JlaHHbIi BapuaHT cuMTaeTca MeHee mpoOiemHbIM. [Ipu mocTxeHUH
corjlacusi CyInpyroM, KOTOPBIM HaXOauTCd Ha CcBoOoje, Opak MOXKET OBITh
pacToprayT 0e3 MPUCYTCTBHSI OCYXKIEHHOTO JuIla. B npyrom ciydae, onupasch Ha
3aKOHOJIATEIbCTBO, €CIM MEXJIy CynpyramMmd HE TMPOU30IUIO JIOCTH)KCHHE
corjacusi, To Opakopa3BOJHasl MPOIEAypa MOKET ObITh OCYIIECTBICHA TOJHKO B
Cy1e0HOM TOPSIKE, TO €CTh 3aBUCUT OT BHIHECEHHOTO PEIICHHUSI CY/IbH.

Heo6xonuMo yka3ath, 4TO Ha MPAKTUKE B IAHHOW YaCTH MHOT/1a BOBHUKAIOT

criopsl. Tak, Hanpumep, b.A.A. oOpaTuics B Cy ¢ 3asBJIICHHEM 00 ocmapyBaHUU
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neicTBui (Oe3/MeiCTBUSI) PYKOBOJMUTENS OpraHa 3amucH aKTOB TPaXKJIaHCKOTO
cocrosinusg Kuposckoro paiiona r. [lepmu. B o6ocHOBaHMe 3asBiIeHHs yKa3all, YTO
pykoBogutens 3AI'Ca Cc UCHOIB30BaHUEM CBOETO CIYKEOHOTO MOJOXKEHUS
HE3aKOHHO OTKa3aja €My B TMPUHATHH 3asBIICHUS O PACTOPKCHMH Opaka U B
rOCyJapCTBEHHOW pEerucTpaludyd pacTopKeHuss Opaka, 4YTO JIMIIAET €ro
BO3MOKHOCTH 3aperucTpUpoBaTh JApPYyrod Opak 1O MECTy OTOBIBAHHMS UM
yroJoBHOro HakazaHusd. Otka3z pykoBogutens 3AI'Ca Hapymaer ero
KOHCTUTYLIMOHHbIE TpaBa. CyJ OTKazajl TpakJIaHWHY B YIOBJIETBOPEHUU €rO
TpeboBaHumii, UcXoas u3 ciemyromero: b.A.A. cocToutr B 3aperucTpupoOBaHHOM
opake c¢ 1. ¢ 28.08.1995 roga. CornacHo mpuroBopy Cyjaa OH OCYXKJEH I0 TI. .
«a», «B», «m» 4. 2 ct. 161 YK P®, 4. 5 ct. 69 YK P® k 4 rogam 6 Mecsuam
JUIICHUS CBOOONBI C OTOBIBAHMEM HAaKa3aHWUS B WCIPABUTEIHHONW KOJOHUHU
ctpororo pexuma. B coorBerctBum co cT. 34 Ne 143-D3 «O06 akTax rpaxaaHCKOro
COCTOSIHUS» pacTopKeHHWEe Opaka MO 3asBJIEHUI0O OJHOTO W3 CYIpPYroB
IPOU3BOJUTCS OPraHOM 3allMCU aKTOB I'PAXKIAHCKOIO COCTOSIHUA B CJydae, €Ciu
JIpYyroi Cymnpyr: NpU3HAH CYJIOM O€3BECTHO OTCYTCTBYIOIIMM; IMPHU3HAH CYIOM
HEZIEEeCIIOCOOHBIM; OCYXCH 3a COBEPILIECHUE MPECTYIJICHUS K JIMIICHUIO CBOOOIbI
Ha CPOK CBBINIE Tpex JieT. 3asButenb b.A.A. OCyXJI€H K JIMIIIEHUIO CBOOOJIbI Ha
CPOK CBBIIIE TpeX JieT. TakuM 00pa3om, 3aperucTpupoBaHHbIid Opak Mexay b.A.A.
u . mMoxer OBITh PaCTOPTHYT JUOO MO 3asABICHUIO €Tr0 CYNPYTd JUOO TIO0
3asiBJIEHUSIM 00OMX CYINpPYroB B COOTBETCTBUHU cO cT. 31 No 143-03 «O6 akrax
IPAXKIAHCKOTO COCTOSIHUS, COINIACHO KOTOPOM OCHOBAHMEM ISl TOCYAAPCTBEHHOM
pEerucTpalid  pacTOpKeHHs Opaka SIBISIETCA: COBMECTHOE 3asiBIIEHHE O
pacTopeHuu Opaka CyNnpyroB, HE HMEIOMIMX OOMIMX JeTed, HE JOCTUTIIHUX
COBEPIIICHHOJICTHSI; 3asBJICHHE O pACTOp)KEHWH Opaka, MOJAAHHOE OJHUM U3
CyHpyroB, W BCTYIHUBILIEE B 3aKOHHYI CHJy pelieHue (IpuroBop) cyla B
OTHOUIEHUU JPYyroro Cymnpyra, €cid OH T[pH3HAaH CyJIOM O€3BECTHO
OTCYTCTBYIOILUM, IIPU3HAH CYJIOM HEJEECIOCOOHBIM MIIM OCYKJEH 332 COBEPILICHUE
MPECTYIJIEHUS K JIMILIEHUIO CBOOOJBI Ha CPOK CBbIIIE Tpex JieT. [Ipu oTcyrcTBUM

corjlacusi Cynpyru Ha pactopkeHue Opaka B opranax 3AI'Ca b.A.A. Bmpase
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o0OpaTUTBCS K MUPOBOMY CYJb€ O MECTY >KUTEIhCTBA OTBETUMIIBI C HCKOBBIM
3asiBJICHHEM O PACTOP)KEHUHU Opaka B CyJeOHOM MOPSIKE B COOTBETCTBUU CO CT. 21
Cemeiinoro kogekca PO,

Taxkum o6pazom, myHKT 2 cT. 19 CK P® mpenocraBnser cynpyry mpaBo
MpeKpaTUTh Opak CBOEH OJHOCTOPOHHEH CHENKOW. DTO MPABO CIYXKHUT CPEICTBOM
3allUThl OXPaHSEMOr0 3aKOHOM HHTEpeca Cymnpyra B NpeKpalieHuu Opaka u
ABJISIETCS 110 CBOEM MPaBOBOM MPHUPOJIE OXPAHUTEIbHBIM CyOBEKTUBHBIM MPABOM
Ha cBoe TmnoBeaeHue. EMy KoppecnmoHaupyeT oOsS3aHHOCTh JPyroro cymnpyra
MpeTepneTb OJHOCTOPOHHEE [EUCTBUE YIPABOMOYEHHOTO II0 3aIUTE CBOETO
OXpaHsSIEMOr0 3aKOHOM MHTEpeca.

[IpaBo nOOPOMOPSIAOYHOTO CYyINpPyra HUKAaK HE OTPaHUYEHO BO BpeMeHH. To
€CTh TAKOE 3asBJICHHE MOXKET OBITh MOJAHO KAK IO 3aKIIOUEHHUIO CYNpyTra B MeCTa
JIUIIEHUS CBOOO/IbI, TaK U M0 UCTCUCHUHU HEOIPEICIEHHOTO0 BPEMEHHU HAXOXKICHUS
Cymnpyra B MecTax JIMIIEHUsI CBOOO/IBI.

[Tpu pacropxkenun Opaka B 3AI'Ce ¢ AUIIOM, OCYKJIEHHBIM Ha CpPOK OoJjiee
TpeX JIeT, K 3asBJICHUIO O Pa3BoOJie JIOJDKHA OBITh MPUIIOKEHA KOIUSI MPUTOBOpa
CyJla WK BBITIMCKA M3 HETO 00 OCYXXJIeHUHU apyroro cymnpyra. [Ipu stom, cympyr
J0JDKEH OBbITh u3BelleH o nojganHoM B 3AI'C 3asBiaeHnu o pa3Bojie.

Tak kak perucrpaius pacTOp>KeHHs Opaka MPOU3BOJUTCS B OTCYTCTBHUE
OCYXJCHHOTO CYIpPyra, TO OTMETKa O PACTOPKEHWU Opaka B €ro MacropTe WIH
JPYTOM YIOCTOBEPSIONIEM JIMYHOCTh JOKYMEHTE MPOU3BOJIUTCS MPU BbIa4Ye €My
CBUJIETEJILCTBA O PACTOPKEHUU Opaka, Mmociie 0CBOOOXKICHHUS.

He nomyckaetcs pacropskenue 6paka B opranax 3AI'Ca, eciu:

— CPOK JIMIIEHUSI CBOOOIbI COCTABJISIET TPH T'0JIa UK MEHEE TPEX JIET;

— TPUTOBOp HE BCTYNWJI B 3aKOHHYIO CUJTy, & MOTOMY OCHOBAHHUS ISt
YIPOILIEHHOTO pacTopkeHus Opaka, ykazanubie B ¢T.19 CK PO, moryT oTmnacts;

— JIMI0, XOTS M OCYXIEHO Ha CPOK CBBIIIE TPEX JIET, HO HAa MOMEHT
oOpamenuss npyroii croponsl B 3AI'C  sBmsercs  yCIIOBHO-JIOCPOYHO

ocB0OOXIeHHBIM (¢T.79 YK PD);

2 Jlenmo Ne 2-1988/2016r. // ApxuB KupoBckoro paifonHoro cyzaa r. ExkarepunOypra
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— JIMIO, XOTS M OCYXIEHO Ha CpPOK CBBIIIE TPEX JIET, HO HAa MOMEHT
obpamenust apyroi cropoHsl B 3AI'C 0CBOOOXKJIEHO OT HaKa3aHHWS B CBSI3H C
oosne3npto (cT.81 YK P®) nubo ucreueHueMm CpoKOB JAaBHOCTU OOBUHUTEIHHOTO
npuroBopa cyja (ct.83 YK PO);

— CyJl OTCpOYMJI OTOBIBAaHWE HaKa3aHUS JHUIAM, MIEPEUUCICHHBIM B 4.1 ¢T.82
VYK P®: ocyxaeHHbIM OE€peMEHHOW >KEHILIUHE, KEHIIMHE, UMEIoIIe peOeHKa B
BO3pacTe /0 YETHIPHAALATH JIET, MY>KUYHMHE, UMEIoleMy peOeHKa B BO3pacTe [0
YETBIPHAIATH JIET U  SBISAIONIEMYCS €IUHCTBEHHBIM pOJUTENIEM, KpOMe
OCYXJCHHBIX K OIPaHUYEHUI0 CBOOOIbI, K JIMIICHUIO CBOOOJBI 3a MPECTYTUICHUS
OPOTHB TOJIOBOM HENPUKOCHOBEHHOCTH HECOBEPIIEHHOJIETHUX, HE JIOCTUTLIUX
YETHIPHAIIIATWIIETHETO BO3PACTa, K JUIIEHUIO CBOOOIbI HA CPOK CBBIIIE MSATH JIET
3a TSODKKHE W 0CO00 TSHKKHME TMPECTYIUICHHsS] MPOTHUB JIMYHOCTH, K JIMIIIEHUIO
CBOOOJIBI 3a MPEeCTYIUIEHU, MpeaycMoTpeHHbie cT. cT. 205, 205.1, 205.2, 205.3,
205.4, 2055, 4. 3 uw 4 cr. 206, 4. 4 cr. 211 YK P®, u conpskeHHbIE C
OCYUIECTBICHUEM TEPPOPUCTUUECKOU JeSITENbHOCTH PeCTYIUICHUS,
npeaycMoTpeHHbie cT. cT. 277, 278, 279 u 360 YK P®, cyn MOXET OTCPOUYHUTH
peanbHOe oTObIBaHUE HaKa3aHUs 10 JOCTUKEHUS pebeHKoOM
YETHIPHAIIIATUIIETHETO BO3PACTa;

— JIMII0 HAaKa3bIBA€TCS OrPaHUYECHHEM CBOOOJbI HE3ABUCUMO  OT
Ha3zHayeHHOTO cpoka (cT.53 YK PD);

— JIUII0, XOTSI U OCYXKJIEHO Ha CPOK CBBIIIE TPEX JIET, HA MOMEHT OOpalleHus
npyroit ctoponsl B 3AI'C 0cB0OOXKIEHO OT HaKa3aHUsI BCJIECICTBUE aMHUCTUM WJIU
nomuiioBanus (ct. 84 YK PO, ct. 85 YK PD).

Ha npakTuke 3a4acTyr0 BO3HHUKAET BOMPOC: a KaK ObITh B CIydae, Korjaa oba
CyNpyTa HaxoASTCsl B MECTax JIUIIEHUS CBOOOJIbI? BO3MOXKHO JI B TAaKOM CITydae
pacTopxeHusi Opaka? mpUMEHUMBI JH TpaBuia aHamuszupyemoit ct.19 CK PD?
B03M0%HO HECKOJBKO BapUaHTOB PEIICHUS JAHHBIX BOIIPOCOB.

Hampumep, 06a cympyra numieHsl cBOOOJBI Ha CpOK Oojiee Tpex JeT. B

TAKOM CJIy4dac, JIOTUYHO IPEAITIOJT0KNUTL, UYTO HC OAWH M3 CYIIPYT'OB HC UMCCT IIpaBa
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Ha pactopkenue Opaka B opranax 3AI'Ca. B TakoMm ciyuae, Ha Haml B3I,
pacTtopkeHue Opaka JOHKHO MPOUCXOIUTh B CyJI€OHOM MOPSIKE.

Bropoii BapuaHT — KOr/a OUH U3 CyNpYroB JIMIIEH CBOOOJbI HA CPOK TPHU
roga Wi meHee. JIOTMYHBIM MPEACTABISIETCS, YTO B TAaKOM CIIy4ae CYIpYT,
KOTOPBIN OCY’KJIEH Ha CPOK MEHEE TpeX JIET, UMEET MPABO Ha MOJAvy 3asIBJICHUS O
pasBoje.

OnHako 3TUM Kpyr NpoOJEeMHBIX BOIPOCOB He ucuepnaH. Kak ObITh eciu,
OJIMH U3 CYNPYTOB OCYXKIEHHBIM HA CPOK, HAIPUMED, MATh JIET U OTOBIBIIUN CPOK
HaKa3aHUs, >XKEJNaeT PACTOPrHYTh Opak C CyHmpyroM, OCYXKJIEHHBIM Ha CpOK
HaKa3aHUs B BUJIE JIUILEHUS CBOOOBI B IIECTh JIET U OTOBIBAIOIIMM OCTaBIIMHCA
roa?

Tak ke Ha IpPaKTHKE BO3HUKAET BOIMPOC: KaK ObITh, €CIU PACTOPKEHHE
Opaka MeXAy OCYXXJIEHHbBIMH OOOMMHM CYNpPyTraMH MPOUCXOJUT IO B3aUMHOMY
COTJIACHI0 M Yy HHUX HET HecoBeplieHHoseTHUX Jeren? CornmacHo mn.4 cr.33
®enepanbHOro 3akoHa «O0 akTax rpa)kAaHCKOrO COCTOSHUSA» pacTOp)KeHUe Opaka
U TOCYIApCTBEHHAs PETUCTPALUS €T0 PACTOPKEHUS TPOU3BOIATCS B IPUCYTCTBUU
XOTSl OBl OJJTHOTO M3 CYHpPYTOB [0 UCTEUEHUHU Mecslla CO JHS MOJauM CyIpyramu
COBMECTHOTO  3asBJIGHUS O pacTopkeHuu Opaka. OnHakKo  yroJoBHO-
WCIIOJTHUTEIIBHOE 3aKOHOJATENbCTBO HE NMPEAYCMATPUBAET BBIE3/IOB OCYIKJICHHBIX
B opranbl 3AI'Ca st pactopkerus Opaka. Kak oTMeqaroT ucciemnoBarenu, 3Ha4YUT
JOJIKEH OBITh CO3/1aH COOTBETCTBYIOLIMI MEXaHU3M pealli3alliy IpaBa Ha Pa3Bo/Il.
OnuH M3 BapuaHTOB: KaXKIbId W3 CYNPYIOB, COIAEPKALIUNCA B MECTaxX JIMIICHUS
cBoOO/bI, 3anonHseT 3asBieHue B 3AI'C o pas3Bone, KOTOpPOE yIOCTOBEPSETCS
HAa4YaJIbHUKOM MecTa JulieHus cBoOoabsl W Hampasisercs B 3AI'C mo mecty
Haxoxaenuss Y mo BeIOOpy cymnpyroB. PacropskeHue Opaka B TakoMm cirydae
BO3MOYHO U B OTCYTCTBHUE CYIIPYTOB.

Crates 97 YUK P® npenycMarpuBaeT COBEpPUIEHHE OCYKICHHBIMHU
KPaTKOBPEMEHHBIX BBIE3/I0B HAa OCHOBAaHWM DAa3pelICHHs] HadalbHUKA JaHHOTO
YUpPEXKIACHUS, OJHAKO, YYUThIBas CYOBEKTUBHBIA XapakTep MPUHUMAEMOIO

pELICHMs], HEJIb3sl TapaHTUPOBaTh, YTO KaXKAbIM, >KEJAIOIUA OPOPMHUTH pPa3BOJl
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OCYKJICHHBIN, ITOJYYHUT TaKyl BO3MOKHOCTh. ClemoBaTelbHO, MOXKHO CJENIaTh
BBIBOJI O HEJOCTATOYHOM YPETYJHPOBAaHUM B 3aKOHOJATEILCTBE JIAHHOTO
Bompoca®,

Takum 00pa3oM, HEOOXOAMMO OTMETUTh CYIIECTBOBAaHHE HEKOTOPHIX
npoOJieM, CYIIECTBYIOIIMX B 00JacTH MPOLEAYphl PACTOpPKEHHUs Opaka JIuIl,
OCYXJCHHBIX K JIMIIEHUIO CBOOOABI. K maHHBIM TmpoOjemMaM OTHOCHUTCS HE
MOJIYYUBIIUM HAJUICKAIIETO YPEryJUpPOBaHHS B 3aKOHOAATEIHCTBE IOPSIIOK
pacTopkeHusi Opaka MO 3asBJICHUIO OCYXJIEHHOTO, a TaKXe CYIIECTBEHHOE
OTpaHUYEHHE CEMEHHON TIPABOCIOCOOHOCTH TAaKUX JIMI, B COOTBETCTBHH C
KOTOPBIM BO3MOXXHO pacTOp)KeHHE Opaka C OCYXJICHHBIM B OJHOCTOPOHHEM
nopsiike u 0e3 yuera ero MHEHHUS.

Jlnst  paspemieHus  CyIIECTBYIONMMX MPOOJeM Tpeaaraercs BHECTH
n3mMeHeHus B cT. 33 @3 «O0 akTax Ipa)KJaHCKOTO COCTOSHUS) T00aBUTH MyHKT 5
U U3JIOKUTH €ro B clieaytolei pegakuuu: «B ciydae, eciu OJMH U3 CYINPYTOB,
KeJaIoIUX PACTOPTrHYTh Opak, HE HMMeeT BO3MOXKHOCTH IPUCYTCTBOBATh IIPHU
pacTopkeHUu Opaka U TOCYJIapCTBEHHOM pPErucTpaliiu pacTopkeHus Opaka, B
BHJIy HCKIIFOUUTEIBHBIX OOCTOSTEIBCTB PACTOPKEHUS Opaka MOXKHO IPOU3BECTH
0e3 MPUCYTCTBUS OTHOTO W3 CymnpyroB». I[lomoOHOE TpeaIoKEHUE BUIUATCS
HanOoJiee ONTUMAIILHBIM IyTEM YCTPAaHEHHUS HEIOCTATKOB, UMEIOMINXCS B TAHHOMN
o0yacTH.

HeoOxonumpiM ~ sBISIETCS  JeTalbHOE  YpEryJMpOBaHHE  MOpsJKa
pacTop:keHusi Opaka Io 3asBJIECHUIO OCY>KJEHHOIO JIUIlA, B YACTHOCTH, B CIIyYasXx,
Korjga pedyb HAeT O Opake MeXIy JABYMS OCYXXIEHHBIMU. Takke BHIUTCS
1ejaecoo0pa3HbIM HCKIIIOUEHHUE U3 TIEPeUHsl CiydaeB, IMPU KOTOPBIX BO3MOXKHA
VIIPOIIIEHHAs MPOIEAypa pacTOPKEHHs Opaka B OJTHOCTOPOHHEM IOPSIKE, CIIydaH,

Korga OaAvH U3 CYIIPYTOB OCYKJICH K JIMIICHUIO CBO6OI[I>I Ha CPOK CBBIIIC TPCX JICT.

2.2PacTopxenue Opaka ¢ 0CYKACHHBIMH K JIMIICHUIO CBO0OABI B cy/e

% BecenkoBa E. E. Komnu3unonusie mpoOiemMbl 3aKiIIOYCHUS U pacTOp)KeHHs Opaka //
3akoHOaTeNbCTBO U 3KOHOMHUKA. 2017. Ne 8. C.75
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Haynem ¢ TOro, 4uro eciu y 4YeloBeKa WM TpaKJaHUHA IO TMOBOIY
Opakopa3BOJIHOTO MpoIlecca UMEIOTCS HECOIJIacHsi CO CBOMM CYMNPYroM, TO OHH
o0si3aHbl moAaTh UCK B cyd. Cya NpUHUMAET PEIIeHUE O pasliesie MMYIIECTBa
1 ,COOTBETCTBEHHO, O Pa3BOJI€ CYINPYKECKUX CTOPOH. Eciin e OIUH U3 CyNpyroB
SIBJISIETCSL JIMIIOM OCY’KJICHHBIM WJIM OTOBIBAIOIIMM HakazaHue B WY, To aetu
JTAHHOM CeMbM 0€30rOBOPOYHO OCTAIOTCA € rpaxaaHuHOM. KoTopsiil HaxonuTces Ha
cBOOO]IE.

Pactopxenue Opaka ¢ TOMOIIBIO CYAEOHOTO YUYPEKICHHUS MPOUCXOJIUT,
Korja:

- Y 3aKJIFOYEHHOTO C KEHOM €CTh JIe€TH, HE JocTurime 18 jer,

- MY’K HaXOJUTCSl B MECTaX JIMIIICHUS] CBOOO/IbI HAa CPOK, MEHBIIIE 3 JIET,

- HEOOXOIMMO pa3/IeTUTh HAKUTYIO B Opake COOCTBEHHOCT,

- CPOK HOCHT YCJIOBHBIN Xapakrep.

Jlns pa3Boaa B cyieOHOM TOPSIIKE B COMIACHU CYIPyTa TaKKe HET HUKAKOM
HeoOxonumocTu. Kpome Toro, ecnu pemars BOIPOC O paszene COOCTBEHHOCTU U
HAa3HAYCHUU TMOPSIKA BCTPEY C OOIIUMU JIEThbMHU, MY MOXET JIOBEPUTh BEJICHHE
7iea TpeTbeMy JIUILY.

[Ipoucxomar cuTyauu, KOrja CYNpPYKECKHE CTOPOHbI HE MOTYT
CaMOCTOSITEJILHO JOTOBOPUTHCS O TOM, C KEM OCTAaHYTCS HUX JETH, KTO U KaKOU
pa3Mep cpeacTB OyJeT BhIIUTAUYMBATh Ha peOeHKa JIMO0 HYKIAIOMIErocs CYNpyra, O
TOM Kak pa3feiuTh ollee uMymiecTBo. JInbo ke CymnpyKeckue CTOPOHBI BPOJie
OBl JOTOBOPWIKNCH, HO 3TOT JOTOBOP HapyllaeT 4bu-Tu00 MHTepechl. Hampumep,
JeTed WIM OJHOM U3 CTOpOH. B Takux ciaydasx cyJ, [OMHMO CaMmoOro
Opakopa3BOHOTO Mpoliecca peIiaeT JaHHbIE CIIOPHBIE BOMPOCHI, HA OCHOBAHUHU
Cemeitnoro Konmekca P® wu jApyrux 3aKOHOB, HMEIONIMX OTHOUIEHHWE K
IPOMCXOASAIIEH CUTyauu.>

Paccmotpum ct. 38 u.2 Koncturyunu P®, nanHast ctathst r1acut O TOM, 4TO

BOCIIMTaHHWE U 3a00Ta O CBOMX ACTAX JOXHTCA Ha IIJICUH 00oux pOI[HTGJ'IGfI u

*bmuakoB O. E., Jleamncrok 0. W. 3axmodyeHne W pacTopkeHHEe Opaka ¢ JIUIOM,
HAXOJSAIIUMCS B MeCTax JuiIeHus: cBo0oab! // CemeitHoe U sxunuiiHoe npaso, 2017, Ne 2. C.59
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JIOJIKHA OCYLIECTBIISITHCS B PABHOM CTENEHU. JTOT BOIPOC MOATBEPIKAAECTCS TAKXKE
1 B CemeitHoM kojekce P®, a umenno B 1. 12, 13 U 16.

PaccMOTpuM HEKOTOPBIX aBTOPOB, KOTOPBIE TOBOPAT 00 OCOOEHHOCTSIX
POIUTENBCKUX TpaB W oOs3aHHOCTEH. JlokTOp ropuamuecknx Hayk Biamumup
AnexkcanpoBuu PsceHlieB onpenenut HEKOTOphIe crielupuyeckue 0COOEHHOCTH,
KOTOpPbIMU 00JIaat0T pOAUTENbCKUE ITpaBa. K HUM OH OTHec:

- BCE IpaBa NOPUHAMIECKAT  POJUTENSAM  HUCKIIOYUTEIBHO [0
COBEPILEHHOJIETHS JIETE, @ 3HAYUT HOCAT CPOUHBII XapakTep;

- He0OXOIMMOCTb NMPHUOETaTh K CUJIE NpaBa, B Cllydyae HapyLIEeHHUs] HHTEPECOB
CBOMX JETEH, TO €CTh COYETAHHWE JIaHHBIX HHTEPECOB HMMEET TOXKE CBOIO
OCOOCHHOCTE;

- POIUTENN HE MOTYT OTKa3aTbCsl OT POJUTEIBbCKUX IpPaB, TO €CTh IpaBa
OJIHOBPEMEHHO CTaHOBATCA UX 00s3aHHOCTSAIMU. Cyna, B COIO O4Yepeib, MOXKET
JUIINTH POAUTENEH POJUTENBCKUX MPAB, 38 X HECOOJIIOICHHUE.

- POIUTENHCKHUE TMpaBa 00s3aTeIbHO MPUHAIEKAT 000OUM POJIUTEISIM U B
paBHOU Mepe. O1o noaTBepxaaercsa B cT. 61 CK PO, cr. 18 KonBenuuu o nmpasax
pebenka), ToIpKO B HEKOTOPBIX TOCYJAapCTBaX BCTPEUACTCS YACTUYHOE HAJIEJICHNE
npaBaMU OJHOTO W3 POJAUTENEH, €Clu B CyJAeOHOM MOPSAIKE yCTaHOBIIEHO, YTO
rpaKJaHUH WIH IPaKJIaHKa SIBJISIETCS OTLIOM WJIM MaTepbio peOeHKa.

Jluma, KoTOphie OTOBIBAIOT Haka3zaHue B MY, He IUIIAIOTCS TaKOTO 3BaHMS
KaKk poautenb. OHM  OCTAlOTCS  POAUTENSIMH, KOTOPBIE TaKXe HMMEIOT
MMYIIECTBEHHbIE U HEMMYIIECTBEHHbIE IpaBa U 00g3aHHOCTH. OCTaHOBHMCSI Ha
TOM, KaK PEaqu3yrTCsl pOAUTEIbCKHUE MpaBa y OCYXIEHHbIX. OHU, €CTECTBEHHO,
UMEIOT sl CrenU(PUUYECKUX OCOOCHHOCTEH, MOTOMY YTO HAaXOHSTCS B MECTe
JUIICHUST CBOOOABI M 00s3aHBI OTOBIBATH CBOE HAaKa3aHWE U TOAYUHSTHCS
HA3HAYEHHOMY IIPaBOBOMY pexumy B UV,

MBanoBa oOparmnack k IlleneneBy ¢ HCKOM O pacTOpKEHUU Opaka u

B3BICKAHWU AJMMEHTOB Ha pPeOCHKA B pa3Mepe Y4 OT JOXOJOB IUIaTenbIInKa. B

» ®ponosckast H0.U., HOnycoea K.B. Bompocbl HCHOJIHEHHs alMMEHTHBIX O0O0s3aTEeNbLCTB

POIMTENSMHU - OCYXICHHBIMH B OTHOLICHWH HECOBEPIIEHHONETHUX nereidl // CemeliHOE W JKWIMIIHOE
npaso. 2017. N 5. C. 20 - 23.
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3asiBICHUM yKa3aHo, 4to ¢ mas 2017 roma cembsi (hakTHHEeCKH pacmanach, Ha
MOMEHT OOpaIleHus B CyJl, OTBETYMK OTOBIBAET HaKa3aHUE B BUJC 2 JIET JIMILICHUSA
CBOOOJBI B KOJOHHMM OOWIEro pexuma. AHaaplpckuil roponackoi cyn YAO
pemerrem ot 30.07.2019 . mo gemy 2-242/2019 uck ynosnerBopui yactuaHo. OH
pacTopr Opak W ONpeneaus MECTO NPOXUBAaHUA J04Yepu C MaTepbro. Uto ke
KAacaeTcsl aJMMEHTOB, TO CyJ HE COIJIACWJICSA C MX B3BICKAHWEM B IPOLIEHTaX OT
noxona. B pemenun ykazaHo, uyto Haxoqsich B UTK oTBeTUMK HE TpyJa0yCTpPOEH.
[ToaToMy OTuUHMClIEeHMsT HAa3HAYE€HBI B BHUJAE TBEPIAOW JCHEKHOM CYMMBbI, paBHOMN
MTOJIOBUHE MPOKUTOYHOIO MUHUMYMa Ha JIETEH, YCTAHOBIIEHHOTO B PETHOHE.

Poaurenun uMerOT mpaBOo Ha BOCHUTAHHME CBOMX AETEH. DTO SIBISETCA UX
OJIHMM W3 IIaBHBIX MpaBoMouuil. Hapsay ¢ qaHHBIM MpaBOM, OHO HECET B cede U
00s13aHHOCTB, 0 YeM ToBopHUT CT. 63 1m. 1 CK P®. Takas 00513aHHOCTh BKIIIOYACT B
ce0st 3a00Ty O BCECTOPOHHEM Pa3BUTHHM PEOCHKA: HPABCTBEHHOM, (PU3UYECKOM U
IICUXWYECKOM B 4acTHOCTU. OT mpaB POJUTENIEW OTKA3aThCs HEIB35, TO €CTh OHO
ABJISIETCSI HEOTUy X AaeMbiM. Hukakue o0CTOSITeNIbCTBA HE MOTYT MOBJIHUATH HA 3TO.
Jlumienre poauTens MpaB MPOUCXOJIUT HCKIIOUUTEIHLHO B CyACOHOM MOPSIKE.
TonbKO CyZ MOXKET NPUBJICYb POAUTENS K YrOJOBHOM WM aAMUHUCTPATUBHOMU
OTBETCTBEHHOCTH. JIJIs 3TO JOJKHBI OBITh PE3KHE JTOKA3ATEIHCTBA HEBBITIOJIHEHUS
pPOJIUTENS CBOMX MPaB U 00S13aHHOCTEN B OTHOIIEHUH CBOMX AeTeil. B aToM ciyuae,
Cy[l JIUIIAET TPAKJaHWHA TpaBa OBITh POJUTEIEM W JIMYHO BOCIUTHIBATH CBOETO
pebenka’.

B nanHOil Teme Mbl MOAPOOHO paccMaTpuBaeM IpaBa M OOA3aHHOCTH
OCYXJCHHBIX B cemelHoi cdepe. [lorTOMy, CTOMT OTMETUTH, YTO JIHIIO,
npeObIBarolllee B MECTax JIMIIEHUS CBOOOJbI OCTAETCS POAMTENIEM U MMEET BCE
npaBa U 00sS3aHHOCTH, KOTOpbIE MPUHAJIEKATN €My 10 3TOro MmoMeHTa. OHako,
Cyl MOJXET JIMIIUTh €ro poauTesbckux mpaB. K Taku ciiyyasiM OTHOCHUTCS
clenyrolee, KOrja poauTenb OTObIBa€T HaKa3aHHE B MECTE, KOTOpOe
M30JIMPOBAHHO OT oOOmecTBa. OTO, B CBOIO OuYe€pellb, HE MOXKET IMO3BOJIHUTH

OCY)XXKACHHOMY TIpaXIaHWHY B MMOJIHOM MEPEC OCYHECCTBIIAATL CBOM IIpaBa H

*Paben; A.M. Cemeiinoe npaBo: Kypc neknwmii. / A.M. Pa6en. benropon, 2018. C.188
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00s13aHHOCTH, KaK POAMTEN0. Takoe JIUI0 HE MOXKET ObITh MPUMEPOM JIsI CBOETO
pebeHKa. A 3HaYUT U JIMIIAETCS TIPaB Ha €ro BOCIIUTAHHE.

Bomnpoc umyiniecTBa octaeTcsi akTyaldbHbIM B Opakopa3BOJHOM IMPOIIECCE.
Crnenyer cka3aTh O TOM, YTO €CJIM MMYIIECTBO HE HAXOJIUTCS B COOCTBEHHOCTH
rpakJiaH, KOTOpPbIe UMEIOT BUJI Ha Pa3BOJl, a SBJISIETCS UMYIIECTBOM, HaIlpuMep,
(dhepMepcKoro xo3siicTBa, TO JAaHHBIM BOMPOC CyJl 00s3aH MEpeaaTrh B OTACIBHOE
IPOU3BOJICTBO. IJTOT Bompoc paccmarpuBaer n. 3 cr. 24 CK P®. B npannoii
CUTyallud TIOJIy4aeTcsl, YTO HMMYIIECTBEHHBIM BOIMPOC 3aTParuBacT HHTEPECHI
TPETHUX JINII, €CJIH K€ TPAKJaHE HE TPHOOPEN IPaBo COOCTBEHHOCTH Ha JAHHOE
UMYIIECTBO.

B cnywasx, korgja poauTeau BHOCWJIM BKJIAJbl 3a CUET CBOEro O0OIIero
MMYLIECTBA HA UMS CBOMX JIETEH, €CTECTBEHHO, HECOBEPILIEHHOJIETHUX, OCTAIOTCS
BKJaJaMH, UCKIIOYUTENbHO, JAeTel. Takke naHHbIe BKJIaAbl HHUKaK HeE
YUYUTBIBAIOTCS MPU pazjiesie o0Iero uMymiecTsa B Opakopa3BoiHoM mpoiiecce. O0
3TO CBUAETENLCTBYET II. S5 cT. 38 CK PO.

Ecnu B nene o pacropxkenuu Opaka OJIUH M3 POJAUTENICH TpeOyeT B3bICKATh
ATMMEHTBI C JPYToro, a BTOPOW POIUTENh HE IPU3HAET ce0s1 TAKOBBIM, CYJ TAaKKe
nepenaeT Jeso B OTAeIbHOE MPOU3BOJICTBO. B HeM HeoOXx0oauMo Oy1eT yCTaHOBUTD
T€HETUYECKYI0 MPUHAJEKHOCTh PEeOCHKA, MPEXIE YeM MNpPEeANpPUHUMATh KaKue-
00 NENCTBUSA B TaJbHEHIIIEM.

Paccmorpum  Oosiee  moapoOHO Tmporiecc 3akitoueHus Opaka. [lpum
3aKJTIOUYCHUM Opaka BO3HUKAET 3aKOHHBIM PEKUM HMYIIECTBA CYNPYTOB, €CIIH XKe
He ObUIM YCTAHOBJIEHBI KaKUe-IH0O0 JApyrue 00CTOATEIHCTBA B OpauHOM JIOTOBOPE.
Jannbie obcrosTenscTBa MmoapodbHo omucansl B m. 1 cr. 33 CK P®. Cynpyr,
KOTOPBIN HaXOJUTCS B MECTaxX JIUIIECHUSI CBOOOIBI, COXpaHsIET 3a cOOOM MpaBo HA
UMYIIIECTBO, KOTOpO€ HaxoauTcsa B oOmei cobctBeHHocTH cyrpyroB. Ho,
HaKa3aHWE B BUJIE JUIIEHUS CBOOOIBI MOJIPAa3yMEBAET HAXOXK/ICHUE TPaK/IaHUHA B
NY, no3toMy mpaBO Ha UMYHIECTBO CTAHOBUTCSI HEBO3MOXKHBIM K €rO

OCYIIIECTBIEHUIO”

YT'pumko A.51., Pei6akos B.B. UMyniecTBeHHBIE 1 HEMMYIIECTBEHHBIE IPABa JIAII, OTOBIBAIOIIMX JHIIECHHE
cBoOoner: Monorpadusa. / A.S1.I'pumko, B.B.PribakoB. Ps3anp.: Axagemus mpaBa u ympasieHus DenepaiabHOI
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Ecau ipu paccMoTpeHnH Jiefia 0 pacTOp KeHUU Opaka U pasjielie UMYIIecTBa
cynpyroB (B cly4asX, KOIJla OHHM TOJHOCTHIO HE€ BBILJIATAIM Taid 3a
MPE0CTaBICHHbBIE KOOTIEPATUBOM B IMOJIb30BaHUE KBApPTUPY, Aady, Tapax, APyroe
CTPOCHHUE WJIM TOMENIEHUE) OJIHA U3 CTOPOH MPOCHUT OMPEACIIUTh, Ha KaKyIO JOJIO
MACHAKOIJICHUsI OHAa UMEET MPaBo, HE CTaBs MPU 3TOM BOIIPOca O pasjelie nas, Cy
BIIPABE pacCMOTPETh Takoe TpeOOBaHUE, HE BBIJCIAS €ro B OTIEIbHOE
IIPOU3BO/ICTBO, IMPU YCIOBUH, YTO OTCYTCTBYIOT APYTrHe JIMIIA, UMEIOIIKE IIPaBo Ha
Ma€HaKOTUICHUS, TOCKOJIBKY ATOT CIIOP HE 3aTparuBaeT MpaB KOOMEPATHUBOB.

CoBMecTHON COOCTBEHHOCTHIO CYNpPYTOB CUUTAETCS JIF0OOE HMMYIIECTBO
JBIDKUMOE U HEIBMKUMOE, KOTOpOe ObLIO HAXHUTO TOcie 3akioueHus: Opaka. OO0
3TOM rjaacsr cT. ¢T. 128, 129, m. n. 1 u 2 ct. 213 'K P®.

be3ycnoBHO, B ciydae OTUYYXJIEHHS OOIIEro HWMYIIECTBA Yy CyINpyTa-
OCY’KJICHHOTO €CTh BO3MOXXHOCTBH 3alllMINaTh CBOM HapylieHHble TpaBa. Cpok
HMCKOBOM JaBHOCTM IO TpeOOBaHUIO O TMPU3HAHUUA OCIOPUMOMN  CHCNIKHU
HEJICHCTBUTEIPHON M O TNPUMEHEHUM TIOCICACTBUM €€ HeAeHCTBUTEIHbHOCTH
coctaBisier oauH roxa. JledicTtByromiee 3akoHomarenbctBo (. 1 cr. 200
I'paxxganckoro kojekca Poccuiickoii denepanun (nanee - 'K P®)) ykasbiBaer,
YTO CPOK MCKOBOM JaBHOCTM HAuyMHAET TE€Yb HE C MOMEHTAa, KOIja IIpaBo
0Ka3aJIoCh HAPYIICHHBIM, & C MOMEHTA, KOT/ia JIUI0, Yb€ MTPABO HAPYIIEHO, Y3HAJIO
WM JIOJPKHO OBLJIO y3HaTh O HApYIICHWH CBOETO CYOBEKTHBHOTO MpaBa. ITO
MOXET OBbITh WJIM BpEMs BO3BpAICHUS U3 MECT JUIIEHUS CBOOOJbBI, UM MOMEHT
MOJTyYEHHUsI COOOIICHUSI OT POJACTBEHHUKOB O HapYIIEHUH €0 MpaB, BEIPAXKECHHOM
B OTYY>KJICHUH OOIIEro UMYIIEeCTRA.

B . 1 ct. 22 CK P® omnpeaeneHo, 4To «pactopkeHue Opaka B CyAcOHOM
MOPsJIKE MPOU3BOJUTCS, €CIIU CYJIOM YCTAHOBJICHO, YTO JajbHEWIIasi COBMECTHas
KU3Hb CYNPYrOB U COXPAHEHUE CEMbHM HEBO3MOXXHO. IIpu oTCyTCTBMUM coryiacus
OJIHOTO U3 CYNPYroB Ha pacTOpKeHUE Opaka, CyJIoM MOTYT OBbITh IPUHATHI MEPHI K
npuMUpeHnto cynpyroB. CyJ1 MOXKET Ha3HAYUT CPOK JUIsl IPUMHUPEHUS CYIIPYTOB U

OTJIOXXHTBL PACCMOTPCHUEC AC€JIa O PAaCTOPIKCHUHU 6paI<a Ha CPOK O TPEX MCCALICB».

CITy>O0BbI UCTIONHEeHHsI Haka3aHuit, 2017. C.98
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CrouT Tak € OTMETUTh MPUHIUI JOOPOBOJIHLHOCTH OpavyHOTO COM03a,
KOTOPBII 03Ha4YaeT TOOPOBOJIBHOE BOJICU3BSIBICHUE KAXK/IOTO U3 CYIIPYroB, KaKk Ha
3aKIJIIOUEHUE, TaK M Ha pacTop:KeHue Opaka, a MmojaBas 3asBICHUE O PACTOPKEHUU
Opaka, ymmo odopmisier B GopMe HCKa pe3ynbTaT CBOETo perieHus. M3yuus
BOTIPOC MPUMHUPEHUS C JAaHHOW MO3UIIMH MOXHO CHENATh BBIBOJ, UYTO KaXKIbIH W3
CYIIPYTOB 3alllMIIAeT CBOM MpaBa U MHTEPECHI, a CyJ] HE BIIPaBE HaBSA3BIBATH JAPYToe
BUJCHHE CUTyalliM M HAaCcTauBaTh HA COXPAHECHHWE CEMBbU TIPH OTCYTCTBUE Y
CYNIPYTOB Takoro »enaHus. [lo3ToMy, IO MHEHHMIO HEKOTOPBIX aBTOPOB, «CYIY
HEOOXOJMMO OLIEHUBATh MICUX03IMOIIMOHAIBHBIN HACTPOI CyNnpyroB, OJIHAKO OH He
JOJDKeH OpaTh Ha cebs O00sS3aHHOCTH CEMEHWHOIro IICHMXO0Jora M BBIJIBUTATh
MPEIMOIOKEHUS O TIEPCIIEKTUBE OPAYHBIX OTHOIICHHID.

[Tpu oOpaiieHuH OJHOTO U3 CYHpPYroB B CYJ, OH, TEM CaMbIM, CTAHOBHUTCS
UCTIIOM, JAPYroMl cympyr NpuUHUMaeT Ha ceds poib oTBeTuymka. OmHAKO MpH
NPEIBbSIBICHUH UCKA O PACTOPKEHUH Opaka 00OHMX CYNPYroB, HEKOTOPHIC YUCHBIE
NPEINoaraloT, 9YT0 B JaHHOW CUTYallMd MPOUCXOAMT YCIOBHOCTH OOO3HAYCHWSI
CTOPOH B Opakopa3BOJIHOM MPOIlecce, Beb U UCTEI M OTBETYUK MOTYT UMETh OJIH
U TOT JXK€ IOpUIMYECKH HHTepec — TmpekpamieHue Opaka. K Tomy xe B
IOPUIMYECKON JIUTepaType CYLIECTBYET MHEHHE, COIVIACHO KOTOPOMY, «B TEX
ClIy4asx, KOTJa MOJaeTCsl MICKOBOE 3asBICHUE C MPOCHOOH O pacTop:KeHue Opaka
BTOPHIM CYIPYrOM, €ro HMCKOBOE 3asBJICHHE HE pacCMaTpPUBACTCS CYJOM Kak
BCTPEYHBIN UCK, a IPHOOIAETCS K MaTepuasaM Jaeaan™.

PaccmaTpuBasi Bompoc o Kpyre JIHIl, UMEIOIINX MpaBa Ha MOJa4y MCKOBOTO
3asBIICHUS O PACTOP)KEHUW Opaka, HY)KHO OTMETHTh Pa3HOTJIACHS YYEHBIX 00
MHUIIMMPOBAHKE JieJla O PacTOp)KeHHU Opaka TpeTbuMHU Jurnamu. OIHU aBTOPHI
BBICTYIAIOT 32 BO3MOXXHOCTh Hauaja Jiell O pacTOpKeHHEe Opaka WHBIMH JIMIIAMH,
JpyTrUe YKa3bIBalOT Ha YPE3MEPHOE BMENIATENHCTBO B JieNia ceMbu. Ha Ha B3risij
TaKO€ BMEIIATENIbCTBO LEIECO00Pa3HO B 0COOBIX ciiydasx. Tak, B LENSIX 3alUThl

IIpaB U UHTCPCCOB I'PAXXKAaH BO3MOXKXHOCTb Ha4daJia ACJIa O paCTOPIKCHUN 6pa1<a CCTb

y POKYpOpa.

* Tapycuna H.H. Cemelinoe npaso. Yue6Hoe nocobue / H.H.Tapycuna. M., 2019. C.201
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Cnenyer oOpatuth BHUMaHue Ha HopMmbl [TIK P®, koTopeie 3akperuisior,
YTO «OpraHbl TOCYJAApCTBEHHOM BJACTH, OpPraHbl MECTHOTO CaMOYNpPaBJICHUS,
OpraHu3aldyd WIM TPpaKJaHE BIpaBe OOpaTUTHCS B Cy[ C 3asBICHUEM B 3aLIUTY
mpas, CBOOO/] ¥ 3aKOHHBIX UHTEPECOB APYTHUX JIHID.

[Ipn oOor0gHOM corjacuu CymnpyroB Ha pacTop)KeHHe Opaka, MMEIOIIHUX
oOLIMX HECOBEPIIEHHOJIETHUX JETe, Cyl pacTopraer Opak ©0e3 BbIACHEHHS
MOTHBOB TMpeKpamieHusi OpauHblXx oOTHomeHud. Cynpyrda HUMET MpaBo
PeI0CTaBUTh corjaimieHie O  TOpAJKe M MecTe  MPOKUBaHUS
HECOBEPIIECHHOJETHUX JETEH, BBIIUIATE CPEJICTB Ha MX COAEpP)KAHHUE, a TAKKE Ha
coJiepKaHre HYKJAIOMIErocs HETPYAOCIOCOOHOTO Cympyra, O pasMmepax 3THX
BBIIUIAT U pas3fene OOIIero MMyUIECTBA Ha pPAacCCMOTPEHHE CyAy, a B cllydae
HapylIeHUsI UHTEPECOB JI€T€, WU OTCYTCTBUS COIJIAIICHUS, CyJ NPUHUMAET
MEpBI K 3aIUTE 3TUX UHTEPECOB.

bpak cuutaercs o¢uUHATBHO PACTOPTHYTBIM C MOMEHTAa BHECEHUS
COOTBETCTBYIOIIEH 3alMCH B PETUCTPALMOHHYIO KHUTY WJIM CO JIHS BCTYIUICHUS B
cuity cyneOHoro pemeHus. PactopkeHue Opaka Ha OCHOBaHUM CyJEOHOTO
MIOCTAHOBJICHUSI TaKX€ TMOMJEKUT PETUCTPALMM B KHUTE B YCTAHOBJICHHOM
3aKOHOM Topsiake. «Bwimucka U3 cyaeOHOTO pelieHUs: OTIPABISETCS B OpraHbI
3arc B TEUYEHHE TPEX JHEH C MOMEHTa BbIHECEHHUS NOocTaHOBIeHus. Cynpyru He
MOTYT BCTYIIaTh B HOBBII Opak 10 MOMEHTa MOJYYCHHUS MMM CBHUCTEIIHCTBA O
pacTopkeHnn Opaka»”.

Takum oOpa3oMm, MOXHO CKa3aTh, 4YTO MPUBEICHHbBIE MOJOXKEHUS
3aKOHOJIATENbCTBA CBUJICTEIBCTBYET 00 HMHTEpECce TOCyAapcTBa B OOECIEYEHUU
IPaB U UHTEPECOB CYNPYrOB U HECOBEPIICHHOJETHUX JETEH, a TAK)KEe COXPAHEHHUU
CEMBH KaK BaXXHOM STUCHKH OOIIIECTBA.

Pemenne cyma o pacropkeHun Opaka JIOJDKHO OBITh 3aKOHHBIM U
OCHOBAHHBIM Ha JI0Ka3aTeJIbCTBaX, BCECTOPOHHE IMPOBEPEHHBIX B CYyIeOHOM
3aceaHuU. B MOTHBUPOBOUHOW YacTH pEIICHUS B Cilydae, KOrja OJIUH U3

CyHpyroB BO3pakaJl IPOTUB PACTOPKEHUsS Opaka, YKa3bIBalOTCS YCTAHOBJICHHBIC

» Pabenr A.M. Cewmeitnoe mpaBo: Kypc nekmuit. / A.M. Paben. - benropoa: BKU
«Bezemmmay, 2018. C.152
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CyJIOM INPUYMHBI pa3iiaza MEXIy Cynpyramu, JOKa3aTelbCTBA O HEBO3MOXKHOCTH
COXpaHEHUS CEMBHU.

Pe3omoTrBHAs yacTh pemieHuss 00 yAOBJIETBOPEHUH MCKAa O PaCTOPKEHUU
Opaka JOJDKHA COAEpkaTh BBIBOJBI CyJa MO BCEM TPeOOBAHMUSIM CTOPOH, B TOM
YKClIe U COEAMHEHHBIM JIJIs COBMECTHOTO paccMOTpeHus. B 3Toil yactu pemieHus
YKa3bIBaIOTCS TAK)KE CBEJICHUS, HEOOXOAUMBIE JIJIsl TOCYIAPCTBEHHOM PErucTpanuu
pacTopxeHusi Opaka B KHUT€ PErMCTPallMd aKTOB IPAKJIAHCKOTO COCTOSIHUS (J1aTa
peructpanuu Opaka, HOMEp AakKkTOBOM 3aluCH, HaUMEHOBaHHE OpraHa,
3apeructpupoBaniiero Opak). daMunum CynpyroB 3amMCBIBAIOTCS B PELICHUH B
COOTBETCTBHH CO CBHUJETEIBCTBOM O Opake, a B ciiydae U3MEHEHUs (haMUIuU TIpH
BCTYIUICHUM B Opak BO BBOJHOM 4YacTH pelIEHUS HEOOXOAMMO YyKa3blBaThb H
nobpaunyo hamMuuio™’,

B coorBerctBuun ¢ n. 1 ct. 25 CK P® Opak, pacTOprHyThiii B cyaeOHOM
MOPSJIKE, CUUTAETCA MPEKPALIEHHbIM CO JIHA BCTYIUICHUS pEUIeHUs Cyaa B
3aKOHHYIO CHJIy. YKa3aHHO€ IojiokeHne B cuiny m. 3 cr. 169 CK P® He
pacnpocTpaHsieTcsl Ha cilydad, Korja Opak pacTOprHyT B cyAeOHOM mopsike 1o 1
Mass 1996 r., To ectp A0 aHA BBenaeHus B neiictBue cr. 25 CK P®. bpak,
pPacTOPTrHYThI B OpraHax 3alKCH aKTOB TIPa)kKAaHCKOTO COCTOSIHUS, CUHMTAETCS
MPEKPAIICHHBIM CO JIHA TOCYJapCTBEHHOW PErucTpaluy pacTopKeHUs Opaka B
KHHUI€ PErHCTPAlli aKTOB IPaXXJIAHCKOIO COCTOSIHHUS HE3aBHUCHMO OT TOr0, KOrja
OBLT pacTOprHyT Opak - 10 1 mas 1996 r. nubo mociie S3ToM JaThI.

B cootrBerctBuu ¢ n. 4 cr. 29 CK P® cynpyru nocne pacrop:keHus Opaka
(kak B CylneOHOM TOpsiIKE, TaK W B OpraHax 3alUCH aKTOB TPaKJaHCKOIO
COCTOSIHMS) HE BIIpaB€ CTaBUTh BONPOC O TMPU3HAHUM 3TOro Opaka
HEJCUCTBUTEIbHBIM, 32 UCKIIOYEHHEM CIy4yaeB, KOrja JEeHCTBUTEIBHOCTh Opaka
ocrapuBaeTcsl MO0 MOTHMBAM HAJIWYMUS MEXKIY CylNpyramH 3alpelieHHOW 3aKOHOM
CTENIEHU POJICTBA JIMOO COCTOSIHMS OJHOIO M3 HUX Ha BPEMs pErucTpaluu Opaka B
JIpyroM HepacTOprHyToM Opake. Eciam B yKa3aHHBIX BBIIIE CIydasx Opak

pacTOPrHyT B CyJIeOHOM TMOpsAKEe, TO HCK O TNPU3HAHWM Takoro Opaka

* bmunakoB O. E., Henuctox 0. U. 3akmodenne u pacTtopkeHue Opaka C JHUIOM,
HAXOJSAIIKUMCS B MeCTax JuieHus: cBoooanl // CeMeitHoe U xkunuiHoe npaso, 2017, Ne 2. C.62
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HEJCUCTBUTEIbHBIM MOXET OBITh PACCMOTPEH CYJIOM IpPU YCIOBUU OTMEHBI
pellIeHUs O PAacTOP)KEHUU Opaka, MOCKOJIbKY, NMPUHUMAs TaKOE€ pPELIEHUE, CyJ
ucxXoauia U3 (akra JEeHCTBUTEIBHOCTH 3aKIOUEeHHOro Opaka. CorjmacHo 4. 2 CT.
209 I'TIK P® ¢akTel 1 TpaBOOTHOIICHUS, YCTAHOBICHHBIE TAaKUM PEIICHUEM, HE
MOTYT OBITh OCLIOPEHBI TEMH K€ CTOPOHAMU B JPYTOM IPOIIECCE.

Takum oOpazom, Mbl JieiaeM CIEAYIOIUMN BBIBOJ O CyJIeOHOM mpolieaype.
JlaHHBIA IpOLIECC 3aKPEIUIEH OIPEACICHHBIM CBOJOM 3aKOHOB M SBIISIETCS
camocToATenbHbIM 10 cBoeil popme. B CK P® npenycmorpensl crienuaibHbIe
IpaBHia O MPOLECCEe PacTOPKEHUsl Opaka, KOTOPhHIE, B CBOIO OYEPE/Ib, TO3BOJISIIOT
3alUIIaTh U OcHapuBaTh Opakopa3BOAHBIN mporecc. J[aHHbIe MpaBuiIa yKa3aHbI
JUISL TpaXk/1aH, KOTOPBIE BBIPAYKAIOT CBOE HECOIIACHE O MIPUHATOM PELIEHUU B CYE.
Taxxke, mpaa B CK P®, pgomomHsroTcs oco0oii HOPMOM, KOTOpas ITO3BOJISICT
HapsAy C Opakopa3BOJHBIM MPOLECCOM COBMECTUTh pPa30oUpPaTETbCTBO IO
npo0semMe 0 MPU3HAHUM HEJIEUCTBUTEIBHOCTH OpayHOro JI0rOBOpa.

VKperuieHne  aJbTEpPHATUBHBIX  CHOCOOOB  PAa3pelIeHUs  CIOPOB,
NPUMHUPUTETBHBIX MPOLEAYP YKa3aHO B KayeCTBE OCHOBHBIX 3a/au yHU(DHUKALMH
IPOLIECCYABHOIO 3aKOHOAATENbCTBA’ . B Takue mpoueaypbl BXOAUT MeIUTAIMA.
Ona HampaBieHa Ha Oojee TO4HOe npuHATHE peuieHus. C MOMOIIbIO Mpolecca
MEIUTAlUU pa3pelialoTcs CHOpbl  MEXAY CYNpyraMmi, 3allUIIAaloTCs —HX
HapylIEHHbIE IpaBa, a TaK)Ke IpaBa TPETbUX JIMI, K HUM OTHOCSLIUXCS.
HeoOxoaumMo OTMETHTb, YTO MEIUTAIMSl TMOKa3bIBAET JOCTATOYHO XOPOIIHE
pe3ynbTaThl U SIBJISIETCS KaK TaKOBBIM MPEUMYLIECTBOM B cienyromem. OnHa
IIOMOTaeT roCyJapcTBy B KaKOWH-TO CTEIEHW YMEHBIIUTh HATPY3Ky Ha CyJIbl, Tak
KaK pa30uparesibcTB OTPOMHOE KOJIMYECTBO, a CYJIOB Y HAacC HE TaK Yy U MHOTO.
[Ipu ocymiecTBIeHUU MEIUTAIMN OYE€Hb YacTO PEIIAOTCs ceMeiHble KOH(IUKTHI,
A100 MOSIBIISIETCS BO3MOXKHOCTD JUJISl MIPUHSTHS MPUEMIIEMOIO pPEIICHUs, KOTOPOe
OBl yCTPOMIJIO 00€ CTOPOHBI CYIPYKECKUX OTHOLLIEHUM.

JlenaeM BBIBOJ O TOM, YTO IPOLEIYypa MEAUTAUUU CUATAETCA ONPABIAHHON

u, TEM CaMBbIM, CIIY>XXUT 3alllMTHBIM MEXaHU3MOM CEMEMHBIX I1pasB.

3! MatpocoB H.A. Menuanus Ha CTaiuu MOJATOTOBKH K CyZ€OHOMY pa3OupaTesibCTBY eI
o pactopxenuu Opaka // Poccuiickuii cyaps. —2015. Ne 10. —C. 15-17.
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Bbpakopa3BofHbIi TIpoIlecC YacTO COMPOBOXKIAETCS CIOpPAMH M HECOTJIACHSIMU
CYNpPY>XECKUX CTOPOH, TIO3TOMY MEAMTAIMS HCIOJB3YeTCs B  KadecTBe
YPETyJIMPOBAHUS JaHHBIX CIIOPOB, YTO B TO € BpPEeMsl HE HMCKIIOYACT y94aCTHS
HIOCPEHUKA B PAMKaX FOPUCAUKIMOHHOM (POPMBI 3aIlUThL .,

Eciim  cembH,  KOTOpbIE  HMMEIOT  HECOBEPLICHHOJETHUX  JETEH,
CaMOCTOSATEITLHO CMOTJIM YPETYJIUPOBATh CBOM CIIOPHI M MPHIILINA K 3aKITIOYCHUIO
COTJIallleHHsl, OCOOEHHO 3TO KAaCaeTCsi WHTEPECOB HECOBEPIICHHOJETHUX, TO B
TaKOM CiIy4ae JOIMyCKAaeTCs OCYIIECTBIEHHE TIpoIlecca pacTOpXKEHHUs Opaka.
3asiBiIeHHE O pa3Bojie 00S3aTEIHHO JIOIMOIHICTCS JOKYMEHTOM, KOTOPBIH 3aBEpEH
HoTapuycoM. Korma cynpyru mpuxoisT K OOIIEMY COIJIACHIO, JTOJDKHBI OBITh
peIIeHBbl  CIACAYIOIIHE  BOMPOCHL:  yIjlaTa  aJWMEHTOB,  MPOKHBAHUE
HECOBEPIIICHHOJICTHUX, OOIICHNE C HECOBEPIICHHOJETHUMHU JEThbMH, a TaKXKe
MMYIIECTBEHHBIA BOIIPOC, KOTOPHIN MPEIOCTABIISICT MPAaBO HA MOCEIICHUE OOIIETOo
KHUJIOTO TTIOMEIICHUS, Ta)Ke €CITM BTOPOU CYIIPYT OYJIET )KUTh OTIACIBHO.

[To maHHBIM CTATUCTUKH BBISICHSETCS, YTO BCE-TAKH MOCIE Opakopa3BOIHOTO
npolecca CynpyKeCcKre CTOPOHBI HE PEIaloT CaMOCTOSITEIBHO BOIPOC, KOTOPBIH
OTHOCHUTCSI, HEIMOCPEJICTBEHHO K HECOBEPIICHHOJETHUM JeTsAM, K yIUlaTe
ATMMEHTOB Ha peOeHKa, MO0 Ha JIeecrnocOOHOro Cyrpyra, a TakKe He pelraeTcs
mpoOjemMa O TpaBe HAXOXKJICHHUS B JKWJIOM IOMEIICHUH HECOBEPIICHHOJIETHUX
JeTel WM OTACIBbHO MpOXHUBamIiero cympyra. llemecoobpasueiM OyneT
nonogHuTh ab3arr 2 yactu 3 crarbu 24 CK P® takke HOpMOH, KOTOpas Oyner
MPEIOCTABIIATH CyIaM PEIIaTh JaHHBIC BOTIPOCHL. DTO HEOOXOIUMO JIJIsi 3aKOHHOTO
YOPOIIEHUSI, OCOOCHHO HECOBEPIIEHHOJIETHUM JIMI[AM II0JIb30BaThCsl CBOUMU
npaBaMd B 3akKOHHOM joctyre. C JeTbMH HEOOXOJMMO €Ile C paHHUX JIeT
MPOBOJIUTE Oecelpl HAa JaHHYI0 TeMy. Eciu MeXay Cynpy>KeCKMMHU CTOpOHAMH,
KOTOpbIE TPHUHSUITM PEIICHHE O Pa3BOJE€ OTCYTCTBYIOT KaKHE-TMOO CIOpbI WM
BEHIIIIE YKa3aHHBIE MPOOJEMBI, TO TPaXJAaHE TOJDKHBI IMOHWMATh, YTO Ha HHUX

BO3JI0’KEHA 005S3aHHOCTb. I[aHHaH 00513aHHOCTD npcaoCTaB/IsACTCA B IIMCbMCHHOM

“MN3maitioB B.B. IlpuMenenue mnpoueaypsl MeIualuy IOpU pacTopkeHuu Opaxa //
IOctunus. 2018. 1. C. 72-79.
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BHUAC, HA3BIBACTCA OHA COINIAIICHHCM, KOTOPOC, B CBOIO OYCPCAb, YTBCPKIACTCA

CyZO0M.
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SAK/TIOYEHHE

Takum 00pa3oM, MbI IPOBEJIM aHATIU3 CEMEMHOTO U, BO B3aUMOCBSI3U C HUM,
IPAKJIAHCKOTO HWHCTUTYTA, TMPOCIACAWIN HCTOPUI0 PAa3BUTHUSL U yCJIOBUH
BO3HUKHOBEHHUSI HOPM, CBSI3aHHBIX, HETIOCPEJICTBEHHO C ceMbeil. MOXKHO CKa3aTh,
YTO POCCUUCKOE 3aKOHOJATEIbCTBO 00JIaJaeT TapaHTUSIMHU ISl peaii3aliuu
MaTepHUallbHO- IPABOBBIX HOPM, TIOJ OCOOBIM KOHTPOJEM TOCyJapcTBa.
CrnemoBatenbHO, Pa3Bo/I, 10 CBOEH CYTH, SIBIIIETCS CBOOOHBIM.

Jluua, KoTOpbIe OTOBIBAIOT HAKA3aHUE B MECTAX JIUIIECHUSI CBOOOIbI, BXOIST
B CTPYKTYpy OOIIecTBa ¥, COOTBETCTBEHHO SIBJSIFOTCS €ro COCTABJISIONICH.
CrnenoBarellbHO, HOPMATUBHBIC aKThI, KOTOPHIE PETYJIUPYIOT IpaBa U CBOOOIBI
IpaKJiaH PacHpPOCTPAHSIIOTCS Ha OCYX ACHHBIX. To ke caMOe MOXHO CKa3aTh U O
CemeitnoM xonekce PO.

['paxxiaHuH, OCYXJCHHBIM 3a MPOTUBOIPABHBIC JICUCTBUSA OCTaeTCs B
CTaTyce IMOJIb30BaHUS CEMEWHOro npama. VICKiIroueHHe COCTaBISIOT OrpaHUYCHUS
HaKa3aHWs, KOTOphIE OOS3BIBAIOT €ro HAaXOAUTHCI B  HCIPABUTCIHHOM
YUPEIKICHUH.

MBI U3yuniM, 4TO JIMI0, OCYXICHHOE W OTOBIBAIONEe HAaKa3aHHUE HMEET
crienuduyeckrie 0COOEHHOCTU TMPHU MpoIecce pa3Boaa. bpakopa3BoaHbIN Mpoliece
MOXET OKa3aThCsi MPUHYAUTENIBHBIM [JI OCYXJIEHHOT0. OJTO MPEeayCMOTPEHO
3akoHaMu P®.

Pemraembie BOMpOCH 0 3aKJIHOYEHUU WM PACTOPKEHUU Opaka MOTYT MO-
pa3sHOMY TIOBIIMATH Ha JIMIO, OTOBIBafomiee HakazaHue. ClieoBaTelbHO,
HEO0OXO0IUMO YUYUTHIBATh U HAONIOAATh 32 JUHAMUKOW BIUSHUS JaHHOTO (hakTopa.
Oco0eHHO 3TO KacaeTcsi peCOUUAIU3AIMOHHBIX U aIalTallMOHHBIX MPOIIECCOB.

3aK0H TapaHTHUPYET COXPAHEHHE 33 PacCMATPUBAEMBIMU JIUIIAMU CEMEITHO-
MPaBOBOr0  CTaryca TpaXJaHMHA C  OTJACJIbHBIMH  OTPAHUYCHUSIMU U
OCOOCHHOCTSIMH, MPETyCMOTPEHHBIMU 3aKOHOJATEILCTBOM JJISI OCYKJICHHBIX, a
TaKKe BBITCKAIOIIMMU M3 IPUTOBOpa CyJa W PEKHMa, YCTAaHOBIICHHOTO JIJIs

OTOBIBAHUS HaKa3aHMHS JaHHOT'O BHJA. dusznueckas HN30JpI0us, HAaCTylaromias B
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pe3ynbTaTe JIUIIEHUs CBOOOJBI, BIEYEeT W (PAaKTUUECKYIO H3OJISIIUI0 OT CEMBbU U
JIPYTUX OJW3KUX POJICTBEHHUKOB. BMecTe C TeM ceMbsl SBIISICTCS BakHEHIen
chepoll CylIECTBOBAaHUSI JUYHOCTH, OHA BBHIMOJHSIET COLHUANbHBbIE (QYHKIUU
OTPOMHOTO  TOCYJIapCTBEHHOTO  3HA4YeHUs, OOecrneyuBasi  MPOJIOJHKEHUE
YEJI0BEYECKOIO poAa, BOCIUTAHUE JIETEU U T. 1.

OtMeTuM, 4TO pactopras Opak, CyNpyrd OCYIIECTBISIOT NMPUHAJICXKAIINE
UM CeMEHHbIE TIpaBa B IOPUCIUKIIMOHHON M HEIOPUCIUKIIMOHHON (hOpMe 3alluThl
CEMENHBIX U TpaXxAaHCKUX MpaB. JlokazaHo, 4YTO pacTop:keHue Opaka peanusyercs
B ONpENENEHHON CeMeHHO-paBoBOM (opMe 3amuThl MpaB CyOpyroB u
OCYIIECTBISIETCA B paMKax OpPraHU3allMOHHBIX CEMEWHBIX  OTHOLICHUHU,
HaIpaBJICHHBIX HA OPraHU3AIMI0 AJMUHUCTPATUBHON WU CyACOHOUW Mpouexypbl
MPEKpalICHHs TPABOOTHOLIEHUH CYIIPYTOB.

HeoO6xoauMo ~ OTMETUTh  CYILIECTBOBAHHE  HEKOTOPBIX  MpoOJeM,
CYILLECTBYIOIIMX B 00JIACTH MPOLEYPbl PACTOPKEHUsSI Opaka JIMLl, OCY>KIEHHBIX K
muiieHno  cBo6oael. K maHHBIM mpoOjiemMaM OTHOCUTCS HE TMOJYYUBIIUI
HaJJIeXKAIIET0 yPeryJIMpoBaHus B 3aKOHOIATENbCTBE MOPSAIOK PACTOPKEHUS Opaka
[0 3asBJICHUIO OCYXIEHHOIO, a TAKXKE CYIIECTBEHHOE OIPaHWYCHHUE CEMEWHOU
PABOCIIOCOOHOCTH TaKUX JIMI, B COOTBETCTBUU C KOTOPHIM BO3MOKHO
pacTopxeHue Opaka ¢ OCYKIEHHBIM B OJHOCTOPOHHEM IOpsAKE U 0e3 ydyeTa ero
MHEHUS.

Jist  paspemieHusi  CyLIECTBYIOIIMX MPOOJEeM Npeajaraercss BHECTH
n3MeHeHus B CT. 33 @3 «O06 akTax rpakJaHCKOIO COCTOSHUS» 100aBUTh MYHKT 5
U U3JI0KUTh €r0 B cleAyrouen peaakuuu: «B ciyuae, eciy OJWH U3 CYINpYTOB,
KeJalolUX PAcTOPrHYTh Opak, HE MMEeT BO3MOXXHOCTH IPUCYTCTBOBATH IPHU
pacTopKeHUU Opaka W TOCYJApPCTBEHHOW pPETUCTpaIliu pacTOpKeHUs Opaka, B
BUJIy UCKJIFOUUTENIbHBIX OOCTOATENHCTB PACTOPKEHUSI Opaka MOXKHO MPOU3BECTH
0e3 MpUCYTCTBUSL OJHOTO H3 cCyrnpyroB». I[looOHOE TpeasioKEHUE BUIUATCS
HanOoJiee ONTUMAIILHBIM IyTEM YCTPaHEHUSI HEJIOCTATKOB, UMEIONIUXCS B JTAHHOM

o0J1acTu.
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HeoOxomumpiM =~ SBISIETCS  JETAbHOE  YPETyJIHMpPOBAaHUWE  TOPSIKa
pacTopeHusi Opaka 1Mo 3asBJICHUIO OCY>KJIEHHOTO JIMIIA, B YACTHOCTH, B CIydasX,
KOrja peub HUAET O Opake MexXAy ABYMS OCYXKJICHHBbIMH. Takke BUIUTCS
11eJIeCO00pa3HBIM HUCKIIOUECHHWE W3 TEpPEYHs CIydaeB, NMPHU KOTOPHIX BO3MOXKHA
YOPOLIEHHAs MPoLelypa pacTOpKeHHs Opaka B OJHOCTOPOHHEM MOPSAKE, Cay4aH,
KOTJ[a OJIMH U3 CYNIPYTOB OCYKJICH K JTUIIECHUIO CBOOOIBI HA CPOK CBBIIIE TPEX JIET.

[lenecooOpa3HO NOMYCTUTHh pa3BOJ B aJIMUHHUCTPATUBHOM TMOPSIIKE IO
B3aMMHOMY COIJIACHUI0 CYNPYTOB, UMEIOUIMX HECOBEPIICHHOJICTHUX JI€TEH, MpHU
YCIOBHM, YTO OHHU 3aKJIIOUYWIM COIVIAIIEHHWE IO BCEM BONPOCAM, KaCAarOLIUMCS
uHTepecoB neteil. K 3asBieHHIo O pa3Boje Cynmpyrd OOsi3aHbl MPHIIOKHUTH €ro
TEKCT, YJOCTOBEPEHHBIM B HOTAPHAIBHOM TNOpsAKe. B cormamenun cynpyru
JIOJKHBI PEIIUTh BOTIPOCHI O MECTE MPOKUBAHUS HECOBEPIICHHOJIETHUX JIETEH, 00
yILIaTe AIMMEHTOB HAa HECOBEPUICHHOJIETHUX AETEW M HYKAAIOLIETOCsS B MOMOIIH
HETPYJ0CHOCOOHOT0 Cymnpyra, O HOpAJKE OOLIEHUS OTIEIbHO POKUBAIOIIETO
POAMTENS. U €ro KPOBHBIX POJICTBEHHHUKOB C JIETBMU U O MPaBE IOJIb30BAHUS
HECOBEPIIEHHOJETHUX  JIETEM W HETPYJOCIIOCOOHOTO  Cympyra  KUJIbIM
IIOMEIIECHUEM.

[TockonbKy TOCE€ pa3Boja MHOTHE JKM3HEHHO BaXXHbIE MPOOJIEMBI,
KACAIOIIMeCs] HECOBEPLIEHHOJIETHUX JETed U HEeTPYJ0CHOCOOHOro CyIpyra,
OCTalOTCSI HEPEIICHHBIMHU, 11€JIECO00PA3HO MCIOJIb30BATh HOPMOTBOPYECKHI OIBIT
OoJsblIMHCTBA cTpaH EBpomnbl u gononsHuth ab3ar 2 yactu 3 crathu 24 CK PO
TaK)K€ HOPMOM, IPEIOCTABJISIONIEH Cy/laM IMPaBO pa3peliaTth B Opakopa3BOJAHOM
npolecce BOMPOCHl 00 OMpeNeeHu MecTa MPOKUBAHUS HECOBEPIICHHOJIETHUX
JeTed U 00 yIiaTe aJIMMEHTOB Ha HECOBEPIICHHOJIETHUX JIETEH M HYXIAIOIIETOCs
B TIOMOIIM HETPYJOCIOCOOHOTO Cympyra, O TOpSAKe OOIIEeHUS OTAEIHHO
IIPOKUBAIOLIETO POAUTENS U €r0 KPOBHBIX POACTBEHHHUKOB C JIETBMHU M O IIpPaBe
M0JIb30BAaHUSI HECOBEPIICHHOJETHUX JETe M HEeTPYAOCIOCOOHOro cympyra
KUJIBIM noMenieHneM. [Ipu oTcyTcTBUM MEXly Pa3BOAAILIUMUCS CyIIPyTraMu CIiopa
[0 BCEM YKa3aHHBIM BOIPOCAM Ha HUX JOHKHA OBITh BO3JI0KEHA OO0S3aHHOCTH

npeACTaBUTb MMCbMCHHBIC COTJIAIICHUS, ITOJJIC)KAINNEC YTBCPIKIACHUTIO CYJI0OM.
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B uensx cobmtoneHuss mpaBa CYNpPyroB Ha OXpaHy 4YacTHOW KU3HH,
HeoOxonuMo nonosHuTh ctatbio 21 CK P® yacteio TpeTheil, M3NOXKHUB €€ B
cieaywomiet penakuuu: «3. Ciyiianue jaelia 0 pacTOPKEHUHM Opaka MPOXOJIWT B
3aKpBITOM CyJIeOHOM 3acemanuu. PaccMoTpeHue aena B OTKPBITOM CyJIeOHOM
3acellaHuy JIOMYCKAaeTCsl N0 MOTHMBHPOBAHHOMY OIPEAENEHUI0 CyJa TOJBKO IO

pockOe 000UX CYyNPYTOBY.
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